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ALEXANDER, C.J. (dissenting)--W granted reviewin this case to
determine primarily what definition of "disability" should control for
pur poses of disparate treatnent clainms brought under the Washi ngton Law
Agai nst Discrimnation (W.AD), chapter 49.60 RCW Should it be the
definition of "disability" articulated by this court in Pulcino v. Federa
Express Corp., 141 Wh.2d 629, 640, 9 P.3d 787 (2000) for failure to
accommdate clains or the definition of "disability" pronul gated by the
Washi ngt on State Human Ri ghts Commi ssion in WAC 162-22-020? The najority
has seen fit to answer this "either/or" question by responding with an
affirmative "neither." Rather than working within the confines of
Washi ngton | aw and jurisprudence, the najority inports the definition of
"disability" set forth in the federal Anericans with Disabilities Act of
1990 (ADA), 42 U.S.C. sec. 12101, a definition not advocated by either
party in this case. It then extends the federal ADA definition to cover
failure to accommdat e cl ai ns brought under the W.AD. G ven that the
maj ority opinion does not answer the question upon which we granted review,
i mproperly disregards a properly promul gated state regul ati on, subjects
this court to a charge of "legislating fromthe bench," and effectively and
needl essly overturns our decision in Pulcino, |I dissent.

Al though | agree with the bulk of the dissenting opinion's analytica
framework for why the WAC disability definition should be the controlling

definition for disparate treatment clains, | find that | amunable to
concur in the underlying holding of that opinion. Even under the dissent's
new readi ng of the WAC definition, | believe the trial court's order

di sm ssing on sunmary judgnent Kenneth McClarty's disparate treatnment claim
shoul d be upheld. | say that because the record establishes that McClarty
fails to establish a prima facie case of disparate treatnment and/or to show
evi dence of Totem Electric's discrimnatory nmotive. Therefore, | wite a

separate dissent.1

The central issue in a disparate treatment claimis whether McClarty's

enpl oyer, Totem Electric, acted with a discrimnatory intent or notive.
Parsons v. St. Joseph's Hosp. & Health Care Ctr., 70 Wh. App. 804, 807, 856
P.2d 702 (1993). The burden of persuasion remains with the plaintiff at

all times. HIl v. BCTlI Inconme Fund-I, 144 Wh.2d 172, 181, 23 P.3d 440
(2001) (quoting Tex. Dep't of Cnty. Affairs v. Burdine, 450 U S. 248, 253,
101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981)). As a result, MCarty has to
show that Totem Electric intentionally discrinm nated agai nst him

In order to establish a state | aw claim of disparate treatnent

di scrim nation, MClarty must first set forth a prima facie case of

unl awful discrimnation. A prim facie case of termination based on a
disability is established if the clainmnt shows that he or she belongs to a
protected class (i.e., is disabled), was discharged, was doing satisfactory
wor k, and was replaced by someone not in the protected class. Parsons, 70
Wh. App. at 808-09. |If the claimant in this case, McClarty, fails to make
his prima facie case of discrimnation, TotemElectric is entitled to
“prompt judgnent as a matter of law " Hill, 144 Wh.2d at 181 (citing



Kastanis v. Educ. Enployees Credit Union, 122 Wh.2d 483, 490, 859 P.2d 26,
865 P.2d 507 (1993) (citing Burdine, 450 U S. at 254)).

Appl ying the WAC definition as articulated by the dissent, and taking the
evi dence considered by the trial court and all reasonable inferences
therefrom | conclude that McClarty presented sufficient evidence in the
formof a doctor's release that he was di agnosed as having bil ateral carpa
tunnel syndrone, which would constitute a physical abnormality. Therefore,
McClarty established that he was disabled as that termis used in RCW
49.60.180. In addition, there is no dispute that McClarty was di scharged.
McClarty failed, however, to present sufficient evidence denonstrating he
was intentionally discrimnated agai nst because of his disability.

In support of my determination that McClarty presented insufficient

evi dence to survive sunmary judgment, | note that the record denonstrates
that McClarty was not doing satisfactory work as an apprentice electrician.
By his own admi ssion, McClarty was the |l east skilled of the project's two
apprentices, and he struggled to learn without first being shown how to do
the tasks assigned to him Due to his |lack of success at learning to
install conduit, McClarty had been reassigned from doing inside electrica
work to work involving digging and |l eveling trenches and jack-hameri ng.
Furthernmore, McClarty's overall work performance on the job site was |ess
than stellar. A work evaluation dated nine days prior to McClarty's

term nation rated his overall performance on the job as "bel ow average."
Clerk's Papers at 122. Finally, during a deposition, MC arty acknow edged
that he received negative evaluations of his electrical work. As a result,
it can be said that McClarty failed to show he was doing satisfactory work
and, consequently, he does not establish as a matter of law a prim facie
case of disparate treatnent.

Even if one assumes McClarty net his initial burden of establishing a prim
face case of discrinmnation, he fails to show that Totem El ectric acted

with discrimnatory intent. MCl arty stated in his deposition that at the
time of his termnation all of the ditches of any consequence had been dug.
He also stated that he was in the process of filling in one of the | ast

di t ches when he received his notice of termination and that any remaini ng
wor k i nvol ving digging involved | ess than one-third of a day.

Additionally, Totem Electric provided sufficient evidence that it had no
light duty work available at the time it laid off McClarty and no ot her
work to assign himgiven his low skill level. Furthernore, MClarty does
not present any direct evidence that his medical condition was discussed in
any performance review or referenced in the notice of termination. Thus,
McClarty fails to present evidence establishing an inproper connection

bet ween Totem El ectric's enpl oynent decision and McClarty's carpal tunne
syndr one.

I ndeed, the evidence shows that McClarty was term nated because his
services were no | onger needed. MC arty makes a bare assertion that Rick
Sare, Totenl s general foreman on the project site, told himon the day of
his termination that his diagnosis of carpal tunnel syndrone was the basis
for the term nation. See CP at 54. Such an assertion is not, however,
sufficient to establish that Totem Electric's reason for laying himoff was
a mere pretext for discrimnation and does not give rise to a reasonable

i nference of discrimnation. Accord Parsons, 70 Wh. App. at 811; Gi mwod
v. Univ. of Puget Sound, Inc., 110 Wh.2d 355, 361, 753 P.2d 517 (1998)
(enployer's summary judgrment notion affirmed where plaintiff/enployee's

al | egations of unlawful discrimnation were supported only by his own

af fidavit and were unsupported by specific evidence).

The gravanen of a plaintiff's disparate treatnent claimis proving the

enpl oyer's discrimnatory intent. See Hill, 144 W.2d at 186-87. Contrary
to what McClarty asserts, the evidence here does not show that Totem
Electric term nated his services for a discrimnatory reason, or that the
company treated McClarty in any unequal way.

In sum MClarty has failed to show that there is an issue of fact for the
jury and, consequently, the trial court properly granted summary judgnent
on McClarty's disparate treatnment clai munder RCW 49.60.180(2). Therefore,
| would reverse the Court of Appeals, thereby affirm ng the decision of the
trial court.



AUTHOR:
Chi ef Justice Gerry L.
Al exander

WE CONCUR

1Justice Owens is correct that the trial court granted summary judgnent
primarily because McClarty was unable to show, under the Pulcino disability
definition, that his carpal tunnel syndrone had a "'substantially limting
ef fect upon {his} ability to performhis . . . job.'" Dissent (Omens, J.)
at 19 (alteration in original) (quoting Pulcino, 141 Wh.2d at 641).

However, the flaw in ny colleague's criticismof my position, as she

acknow edges, is that this court nmay affirmthe trial court on any ground
supported by the record, even when that ground was not considered by the
trial court. Nast v. Mchels, 107 Wh.2d 300, 308, 730 P.2d 54 (1986)
(citing Reed v. Streib, 65 Wh.2d 700, 709, 399 P.2d 338 (1965); see Dissent
(Onens, J.) at 20 n.3. As the trial record denonstrates, the only evidence
of discrimnation MClarty presented is his naked assertion in his own

decl aration that he was told he was fired because of his having carpal
tunnel syndrone. Clerk's Papers at 56. As discussed in this opinion, the
wei ght of Washington authority suggests that a plaintiff's unsupported

al l egation of unlawful discrimnation is not sufficient to withstand a
sumary judgment motion.
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