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ACOSTA,

))
Appel | ant s, )
) Division Three
V. ) Panel Four
)
DYNCORP TRI-CI TI ES SERVI CES, )
I NC., a Washington corporation, )
FLUOR DANI EL HANFCORD, | NC., )
a Washi ngton corporation, )
)
Respondent s. ) PUBLI SHED OPI NI ON

KATO, C.J. -- Steven M Korslund, Virginia AL MIler, and John Acosta
appeal the disnmissal of their clains against DynCorp Tri-Cities Services,
Inc., (DynCorp) and Fluor Daniel Hanford, Inc. (Fluor), arising fromtheir
al | egations of safety violations, msnmanagenent, and fraud at the Hanford
Nucl ear Reservation. M. Korslund and Ms. MIler contend they were
constructively discharged in violation of public policy. All three
plaintiffs contend that, even if they were not constructively discharged,
they have presented a valid claimfor wongful retaliation. They also
contend they have presented facts to nake out a claimfor breach of
prom ses of specific treatnment in specific situations. Finally, if any of
their clainms are valid, they urge the court to apply Virginia law to permt
punitive damages. W affirmin part, reverse in part, and remand.

In Oct ober 1996, Fluor became the prinme Departnment of Energy
contractor at Hanford, and DynCorp, its subcontractor, took over
responsibility for the Fire Systens M ntenance (FSM group. The
plaintiffs were longtime workers in the FSM group. Ms. MIller and M.
Acosta were journeyman el ectricians and |ongtime work partners. M
Korslund was the fire systens administrator and the | ead engineer in the
FSM group. Under DynCorp's managenment, Jon Finley was manager of the FSM
group; his supervisor was Fire Chief Don Good, who in turn reported to M ke
Dal | as, DynCorp's director of operations.

Beginning in early 1997, M. Korslund participated in two
i nvestigations that were critical of DynCorp's safety practices. |In his
weekly reports to management beginning in March 1997, M. Korslund referred
to safety violations and other workrelated problenms. He also reported to
M. Good that some workers were abusing overtine. |n August 1997, M.
Korsl und was asked to conplete a revised conflictof-interest questionnaire
to reflect his personal relationship with Ms. MIler. DynCorp later
resci nded the request.1

Al so during the first half of 1997, Ms. MIler and M. Acosta becane
concerned about M. Finley's inexperience in the field, about what they
bel i eved were instances of nmi smanagenment and fraud in the FSM group, and
about abuse of work hours by FSM s pipefitters. On May 28, M. Acosta
complained to M. Finley that a supervisor, Bill Bl ankingship, was
supervising his own wife in the FSM group; he also told M. Finley about
abuses of overtine.

On July 18, when M. Korslund and Ms. MIller arrived a few ninutes
late for work, M. Finley confronted them about it, and Ms. Ml er
responded that she would try to arrive on tine if M. Finley would address
work-time issues with others in the group. Wthin the next few days, M.
MIler submtted a series of four anonynous nenps or notices of enployee
concern, alleging M. Finley used government vehicles for personal
busi ness, M. Bl ankingship inproperly gave tools to friends with M.
Finley's approval, inmproper work for another conpany, and safety violations
by M. Finley. A fifth anonynous notice, in which Ms. Mller
m srepresented herself as an enpl oyee in another departnment who worked 12
hour shifts, conplained that enpl oyees on 10 hour shifts were unfairly
favored. Also on July 18, M. Acosta subnmtted an anonymous notice of
enpl oyee concern conpl ai ning of favoritism and nepotism and all egi ng one
enpl oyee was abusing prescription drugs.

On July 25, M. Finley appointed Mke Ferry as electrical team | ead,
replacing M. Bl ankingship. Apparently as part of the change, M. Korslund
was removed as | ead engineer. He viewed this as a denotion, although his



wor k hours and pay grade did not change.

Also on July 25, M. Finley wote in his journal that he had net with
Fire Chief Good and DynCorp and Fluor enployee relations representatives
about his confrontation with Ms. MIler. He wote that the group concl uded
he should (1) discipline Ms. MIller for insubordination and threats; (2)
develop a list of Ms. MIller's issues and resolve theminmediately; (3)
obtain information on Ms. MIller's 'past incidents by contacting previous
HR s'; and (4) set up a neeting with M. Dallas, DynCorp President Robert
S. Frix, 'lawers and even {Clongress to appraise {sic} themof the
situation.' Clerk's Papers (CP) at 2461.

At a nmeeting with M. Good, M. Acosta, and a Fluor enployee relations
representative on August 1, Ms. MIler reported she was being harassed by
ot her workers because she had rai sed concerns about workhours abuses. M.
MIler also reported M. Finley had taken a governnent vehicle home during
wor k hours and, along with M. Bl ankingship, had failed to report an
acci dent involving an FSM vehicle. M. Good followed up with M. Finley
and M. Bl anki ngshi p about these allegations. Apparently in response to
one of Ms. MIler's anonynmous notices of enpl oyee concern, M. Finley on
August 4 issued a nmenmp outlining his expectations about workers' startin
times, breaks, and quitting tines. M. MIller alleges other enployees were
upset at her for raising the issue, and she was ostracized, threatened, and
harassed by the FSM group's pipefitters. M. Acosta w tnessed sone of this
treatnent, directed both at himand Ms. MIller. M. MIller alleges she
told a supervisor, M. Blankingship, about the harassnent, but nothing
changed.

On August 6, M. Finley wote in his journal that he had met with M.
Dal l as and M. Frix. He wote:

M ke {Dal | as} said he was not going to meet with MIller. Wnted to
neet with entire FSM group and provide clear directions and expectations
fromhim Bob Frix supports the efforts and said he was aware of issues.
M ke wants me to schedule a conference room schedule the tinmes and have
all the people there. Wants nme to schedul e Don Good or Bill Hayes. He
said after the neeting he was going to conduct interviews and neet with
some known issue people and provide themw th conpl ete nanagenent
expectations and warn themto change their behavior or get out. He
specifically stated to me that after he does this, that | had better nmmnage
with authority and provide | eadership or get out.

CP at 2305-06. M. Dallas net with the FSM group on August 11. He told
t he workers about the inportance of trust, teamwrk, and cooperation, and
he said the conpany planned to engage in teambuil ding. After the neeting,
an enmpl oyee relations representative interviewed Ms. MIler and M. Acosta.

On August 14, Ms. MIler and M. Acosta were told to nove their
equi pment from a Suburban vehicle they had used for years and to begin
using a van instead. The Suburban was considered a nicer vehicle, and Ms.
MIler and M. Acosta believed M. Finley wanted it for his own use. In
addition, the van had to be cl eaned up before it could be used. M. Mller
and M. Acosta viewed the change as harassment or retaliation, and they
compl ai ned to the enpl oyee relations representative. She told themto
transfer the tools as tine permitted. M. Finley later had pictures taken
of the Suburban, apparently to show that it had safety problens.

Ms. MIler and M. Acosta began working in their spare tinme to clean
up the van so they could nove their equiprment fromthe Suburban. M. Ferry
asked them on Septenmber 3 to nove their equipnment into the van if they had
a chance, but they still did not conplete the nove, even though they had
six free hours the next day. On September 5, M. Finley had a 'very heated
di scussion' with Ms. MIler and M. Acosta about their failure to conplete
the transfer. CP at 1137. \Wen Ms. MIler and M. Acosta told M. Finley
they had not had time, M. Finley accused them of being insubordinate by
refusing to do a job.

On Septenber 10, M. Finley issued witten warnings to Ms. MIler and
M. Acosta for 'extrenmely serious conduct' and insubordination for failing
to nove their equiprment to and begin using the van. CP at 719, 1094. Both
workers filed grievances over the warnings, claimng the incident had been
bl own out of proportion.

On Septenber 28 or 29, M. Finley net with Ms. MIller, M. Ferry, and



a union steward and informed Ms. MIler she would have to start her shift
at 7:30 a.m rather than 8 aam M. MIller contends the later starting
time was necessary because she has a special-needs child, and M. Finley
was aware of this. She did not object to the change at the time, she
contends, because others were present during the meeting.

Meanwhi |l e, on Septenber 2, M. Finley presented to M. Korslund a
draft of a performance evaluation. M. Korslund objected to severa
portions of the evaluation as inflammtory, and M. Finley nmade changes.
Based on the revised evaluation, M. Korslund |ater received a 4.4 percent
sal ary increase

As part of the initiative announced on August 11, M. Dallas net with
M . Korslund on Septenber 17. M. Korslund told M. Dallas about overtinme
abuses and incidents of theft or bribery in the FSM group. After the
nmeeting, M. Korslund sent to M. Dallas a 15page neno, in which he raised

dozens of concerns regarding safety or unethical practices. |n response
M. Frix appointed Don Hay to investigate the allegations, under the
direction of DynCorp's |legal counsel. M. Korslund net extensively with

and provi ded supporting documents to M. Hay, and he believed M. Hay took
the allegations seriously and intended to conduct an accurate
investigation. M. Hay also interviewed numerous DynCorp enpl oyees as part
of his investigation. He identified 29 discrete allegations, several of
whi ch he concl uded were based on perceptions and did not warrant

i nvestigation

Before M. Hay conpleted his investigation, M. Korslund submitted an
annual business conduct questionnaire to DynCorp's corporate headquarters
in Virginia, attaching a separate meno in which he alleged thievery and
i mproper overtime in the FSM group, and harassnent for reporting the
abuses. M. Hay al so was assigned to investigate these additiona
al | egati ons.

M. Hay submitted a report on M. Korslund's initial 29 allegations to
DynCorp's | egal counsel, David S. Broussard, on October 14. He conpleted
his investigation on the additional allegations and subnmitted a report on
Novenber 13. M. Broussard then conpiled a final report based on M. Hay's
findings, in addition to information gathered from M. Good, M. Finley,
and DynCorp's hunman rel ations office.2

On November 14, M. Korslund was called to a neeting with M. Dall as,
M. Broussard, and M. Hay to discuss the report. M. Hay read the
findings to M. Korslund, but he was not given a copy. M. Korslund
contends he was not allowed to dispute or el aborate on the findings. He
further alleges:
| was accused of all kinds of misconduct, was threatened with term nation,
was told | would have to reveal all the information | have given on the
hotline and to the DynCorp corporate office or face term nation. They
brought up very old issues fromas far back as 14 years accusing ne of
m sconduct, which had | ong been resol ved and unfounded. They accused ne of
a number of things, including of having a well docunented nurder list from
years ago, of preferential treatnent toward Virginia MIler, of forging a
| ock and tag docunent, and of |ying. They used the words 'fire' and
"terminate' in threats to ne and told me to quit if | would not support and
trust managenent.

CP at 2656.

M. Korslund was told that the report would be finalized after he met
with M. Hay regarding additional allegations against M. Korslund.3 M.
Hay net with M. Korslund on Novenber 17 and sent his report to M.
Broussard, who prepared a final report to be delivered to M. Korslund and
his attorney.

Al t hough M. Broussard told M. Korslund's attorney that DynCorp did
not intend to fire him there is evidence the conpany had planned to
transfer himand Ms. MIller to other units within the conpany. M.
Finley's notes state:

My assessnent:

| cannot build a confident reliable teamwi th individuals who are
resi sting change and who have | oyalties el sewhere.

(1) It is evident to me that M. Korslund has a control problem Due
to past incidents, | feel he has hostilities toward me and specific others



within the work place. He has made comments to others that lead nme to
believe he will never be dedicated to serving in this org. as long as he
does not have specific control and or if | remain manager.

(2) VA MIller started her own war and stress and has caused a hostile
wor k environment as | believe was directed to have nme renoved as nanager.

| believe there are people within the org. that will testify to that. Al
of these issues have appearred {sic} after | asked her to cone to work on
time. | made corrections to the group bassed {sic} on her remarks from

t hat incident.

(3) M. Acosta is a devoted person to MIler and Korslund' s purposes.
His statement to our new planner/schedul er |ast Friday 10/31, asking her
what side she was going to be on, clearly indicated a threat to her. |
beli eve he shoul d be renoved fromthe organi zation as well.

CP at 2466-67.

On November 21, Ms. MIler was informed she was being transferred to
Hanford's 300 Area, where she would receive the sane wage rate and
benefits. DynCorp officials contended the transfer was in Ms. Mller's
best interest to resolve her concerns about working in a hostile
environment and to give her a shorter drive to work; they also told her the
transfer would have a 'calning effect' on the FSM group. CP at 1185.
However, Ms. MIler did not agree the transfer was in her interest because
it would risk loss of her fire systenms certification and because she woul d
have relatively lower seniority in the highseniority 300 Area shop.4

The plaintiffs contend the defendants' actions caused various physica
and emotional effects on them On Cctober 17, M. Korslund's physica
exam nati on reveal ed high bl ood pressure, which he attributed to job
stress. He later learned his el ectrocardi ogram was abnormal. Hi s doctor
referred himto a psychol ogi st and prescribed Prozac and ul cer medication.
After the Novenmber 14 meeting with DynCorp officials, M. Korslund bega
havi ng ' synptons of anxiety and stress, problens sleeping and
concentrating, worry and fear, {and} stomach and bowel problens.' CP at
2656.

A psychol ogi st noted at one point that M. Korslund was 'show ng a
trenmendous ampunt of anxiety and sense of panic' and that the stress
appeared to be causing panic attacks. CP at 134. After a counseling
session on Novenber 19, 1997, the psychol ogi st noted M. Korslund showed
synptons associ ated with post-traumatic stress disorder. The psychol ogi st
advised M. Korslund to take nedical |eave. Shortly after the session, the
psychol ogi st informed M. Finley that she was placing M. Korslund on
di sability because of stress.

It is undisputed that M. Korslund has not worked at DynCorp since
that tine. |In March 1998, the psychol ogi st concluded he did not have a
long-termdisability, but his synptons would recur quickly if he returned
to work in the current setting. She diagnosed himw th an adj ust ment
di sorder with nmixed enotional features. A nedical doctor declined to
approve his return to work and noted if the jobrelated stress was not
resolved, M. Korslund may suffer |ongterm consequences.

In June 1998, M. Korslund stated in a job resume that he was stagnant
in his career and that opportunities at Hanford were linited because of

downsi zing. In July, M. Korslund applied for unenpl oyment benefits,
contendi ng he had been constructively discharged. DynCorp responded that
M. Korslund was still enployed but was on longtermdisability. The

Enpl oynent Security Departnment found that an insurer had denied | ongterm
di sability benefits, concluded M. Korslund 'quit work with good cause,'
and awarded unenpl oynent benefits. CP at 153. |In Septenber, M. Korslund
notified DynCorp that he had accepted enpl oynent at another firm and
requested the bal ance of his personal time bank and a rollover of his
pension funds. DynCorp replaced M. Korslund in March 1999

Ms. MIller reported to a doctor on Septenmber 12, 1997, that she was
"under a lot of stress at work,' which could exacerbate her
gastrointestinal problems. CP at 226. On September 30, Ms. MIler visited
a counsel or at the Hanford Environmental Health Foundation (HEHF), who
concl uded she was experiencing an adjustnent disorder related to problens
with her son and her stressful work situation. The counselor |ater
referred Ms. MIler to a psychol ogist, who noted in a letter that M.



MIler was 'very distressed and anxi ous' about the care for her child after
her shift starting time had been changed. CP at 284. HEHF then told M.
Finley that Ms. MIller's schedule should be returned to the 8 a.m shift
starting tinme for nmedical reasons. On October 24, Ms. MIler again visited
t he physician, conplaining of personal stress affecting her stomach and
bowel. The doctor concluded Ms. M|l er was experiencing depression and
prescribed Paxil. M. MIller saw the physician again in Novenber,
compl ai ni ng of stress at work, heart palpitations, tightness in her chest,
and anxi ety attacks, and the physician prescribed Zoloft. The physician
apparently placed Ms. MIler on nedical disability. The physician also
referred her to a psychiatrist, who treated Ms. MIler for nore than a year
and di agnosed her as suffering from depression and panic disorder with

agor aphobi a, which were exacerbated by work stress.

It is undisputed that Ms. MIler has not worked at Hanford since
Novenber 1997. The psychiatrist noted in May 1998 that she had too many
psychol ogi cal and medi cal problenms to return to work. |In October 1998, the
psychiatrist stated Ms. MIler still was unable to return to work. Ms.
MIler has relocated with M. Korslund (whom she has married), and a new
psychiatrist concluded in February 1999 that she continued to suffer from
maj or depression. Another psychiatrist later noted Ms. MIler suffered
from anxi ety, poor concentration, distress, and 'al nost PTSBIlike
feelings.' CP at 337. He diagnosed Ms. MIler with chronic posttraumatic
stress disorder.

In Oct ober 2000, a Social Security administrative |law judge found Ms.
MIler suffered fromdepression and an anxi ety disorder, was unable to
wor k, and was di sabl ed.

In October 1997, M. Acosta was having probl ens sl eeping and
concentrating, nightmares, volatile blood pressure, depression, and
feelings of moodi ness and |istlessness. On Cctober 22, M. Acosta visited
t he HEHF counsel or, who reported he had a 'flat affect and slightly
depressed nood.' CP at 67. After Ms. MIller left the workplace, M.
Acosta felt nmore isolated and ostraci zed by coworkers. He began to use h
personal time to deal with these feelings and physical problens. M.
Acosta saw his physician in Novenber, but the doctor could find no nmedica
reason for the synptons and urged himto take antidepressant medications
and to see a psychiatrist or psychologist. M. Acosta declined, believing
he could deal with the problens hinmself. A psychol ogist who specializes in
treating whistleblowers has concluded that his treatnment at the workpl ace
caused M. Acosta to be depressed, anxious, and tense, which in turn
exacer bat ed various physical problens. The psychol ogi st concluded M.
Acost a
likely will have m strust of nanagenent in all future positions, which wll
have a detrinental affect on his nental health. He will probably need
ongoi ng nedi cal care for the near future and his prognosis is guarded. He
has a bl eak outl ook and is disenchanted with the managenment of DynCorp. He
has a sense of inpending doom and reports that he is having difficulty
bei ng happy and content. He cannot seemto forget about the environment
and problens at work and the people there. |If the reactions of his
managers were supportive, then his stress |evels would not be as great and
fewer synptoms woul d occur.

CP at 1936. M. Acosta remnins actively enployed in the FSM group

M. Korslund, Ms. MIller, and M. Acosta filed this action for damages
in June 1998. Their conplaint set forth five clains: (1) w ongful
di scharge and retaliation in violation of public policies; (2) intentiona
infliction of emptional distress; (3) negligent infliction of enptiona
di stress; (4) placing the plaintiffs in a false light; and (5) breach of
prom ses of specific treatnment in specific situations. The plaintiffs also
sought punitive damages under choice of |aw principles pursuant to Virginia
law. The court entered a stipulated order disnmi ssing the second, third,
and fourth clains, and it granted the defendants' notions for summary
judgnent on the remaining clainms, as well as the request for punitive

damages.
We first consider whether the court properly dismssed the plaintiffs'
claims for wongful discharge and retaliation. |In reviewing a summary

j udgnent order, the court engages in the same inquiry as did the superior



court. Our Lady of Lourdes Hosp. v. Franklin County, 120 Wh.2d 439, 451,
842 P.2d 956 (1993). Summary judgnent is appropriate 'if the pleadings,
depositions, answers to interrogatories, and adm ssions on file, together
with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnment as a
matter of law.' CR 56(c). The burden is on the noving party to establish
its right to judgnment as a matter of law, and facts and reasonable

i nferences fromthe facts are considered in favor of the nonnoving party.
Qur Lady of Lourdes, 120 Wh.2d at 452.

In Thompson v. St. Regis Paper Co., 102 Wh.2d 219, 685 P.2d 1081
(1984), the Supreme Court recognized the tort of wongful discharge in
contravention of a clear mandate of public policy:

We believe that this narrow public policy exception should be adopted
because it properly balances the interest of both the enpl oyer and
enpl oyee. The enpl oyee has the burden of proving his dismssal violates a
cl ear mandate of public policy. Thus, to state a cause of action, the
enpl oyee nmust plead and prove that a stated public policy, either
l egislatively or judicially recogni zed, may have been contravened. This
protects against frivolous lawsuits and allows trial courts to weed out
cases that do not involve any public policy principle. It also allows
enpl oyers to make personnel decisions w thout fear of incurring civi
liability. However, once the enployee has denonstrated that his discharge
may have been nmotivated by reasons that contravene a cl ear mandate of
public policy, the burden shifts to the enployer to prove that the
di sm ssal was for reasons other than those alleged by the enployee. Thus,
enpl oyee job security is protected agai nst enpl oyer actions that contravene
a clear public policy.

Id. at 232-33.

This tort applies only when an enpl oyee has been di scharged. Roberts
v. Dudley, 140 Wh.2d 58, 76, 993 P.2d 901 (2000). The discharge may be
ei ther actual or constructive. Snyder v. Med. Serv. Corp., 145 Wh.2d 233,
238, 35 P.3d 1158 (2001).

M. Korslund and Ms. MIler5 contend they were constructively
di schar ged because intol erable working conditions forced themto |eave
their jobs. The superior court dismssed their clainms because it concl uded
they had failed to prove they were di scharged, either actually or
constructively. The court apparently held that, to be considered
di scharged, the enployee must actually resign fromhis or her position.

See, e.g., Blonster v. Nordstrom Inc., 103 Wh. App. 252, 258, 11 P.3d 883
(2000) (constructive discharge if reasonable person would be 'forced to
quit,' the person 'did quit,' and person suffered danages by being 'forced
to quit'); Mcone v. Town of Steilacoom Civil Serv. Comm n, 44 Wh. App

636, 643, 722 P.2d 1369 (constructive discharge if enployer forces enpl oyee
'"to resign'), review denied, 107 Wh.2d 1010 (1986); Barrett v. Weyerhaeuser
Co. Severance Pay Plan, 40 Wh. App. 630, 631, 700 P.2d 338 (1985)
(constructive di scharge when enpl oyer forces enployee ''to quit his job'")
(quoting J.P. Stevens & Co. v. Nat'l Labor Relations Bd., 461 F.2d 490, 494
(4th Cir. 1972)).

The initial issue in this case, which apparently has not yet been
addressed in Washington, is whether a person is required to 'quit' or
'resign' froma job in some formal way to be considered constructively
di scharged. The defendants point out that both M. Korslund and Ms. MIler
continued to receive benefits for sonme tine after they stopped actively
wor ki ng in Novenber 1997. They also point out that M. Korslund and Ms.
MIler were considered enployees during their nedical |eaves. See 29
U S.C. sec. 2614(a)(1) (enployee who takes |eave under Fanmily and Medi cal
Leave Act entitled to return to same or equival ent position); Valley Rock
Prods., Inc. v. Nat'l Labor Relations Bd., 590 F.2d 300, 304 (9th Cir.

1979) (under National Labor Relations Act, '{a} worker on a | eave of
absence continues to be regarded as an enployee unless it is established by
overt action or clear communication that the enpl oynent relationship has
been term nated').

But the defendants' insistence on a technical resignation ignores the
realities of the circunstances alleged here. The plaintiffs contend the
def endants made their working conditions so intolerable that they were



required to | eave the workplace for medical reasons; they should not be
deni ed conmpensation sinply because they failed to 'quit.' A federal court
has addressed this circumstance in the context of a claimfor constructive
di scharge in violation of the Civil Rights Act, 42 U .S. C. sec. 2000e. See
VWhite v. Honeywell, Inc., 141 F.3d 1270 (8th Cir. 1998). |In Honeywell, 14
F.3d at 1278, the plaintiff appealed a trial court's jury instruction that
required her to prove she 'quit' her job. The plaintiff had not formally
resigned fromher job but had taken unpaid nmedical |eave and eventually was
awarded full disability benefits for nmajor depression. 1d. at 127374. On
appeal, the court held the trial court had inproperly required an actual
‘quit':

We must deternine whether a situation where allegedly intolerable
wor ki ng conditions force an enployee into an unpai d nedical |eave of
absence from which she is allegedly unable to return is essentially the
same as forcing an enployee to 'quit' for purposes of proving a
constructive discharge claim W conclude that it is sufficient and that
the district court cormmitted reversible error by not adjusting the |anguage
fromour cases to fit the facts and issues tried.

We are not prepared to say that 'quit' is the magic word in a
constructive discharge instruction. A person who has suffered a forced
unpai d nedi cal | eave of absence, from which she is unable to return and
which resulted from objectively intol erable working conditions, is in no
better position than one who was forced to quit as a result of objectively
intolerable conditions. In either case, the enployer has, through
obj ectively intolerable conditions, forced the enpl oyee out of active
service. W believe it is sufficient for a plaintiff to prove that an
enpl oyer deliberately rendered working conditions intolerable and thus
forced the enpl oyee to pernanently 'l eave' the enploynent; the enpl oyee
need not prove that she technically 'quit' in every case

Honeywel |, 141 F.3d at 1279; see Llewellyn v. Cel anese Corp., 693 F. Supp.
369, 381 (WD.N.C. 1988) (plaintiff did not quit but went on nedical |eave
wi t hout pay).

Under this analysis, the focus is on whether the enployee pernanently
left the job, not on whether he or she technically resigned. Here, M.
Korsl und has presented facts denonstrating that he permanently left his
job. Specifically, he received his full salary (in the formof shortterm
disability benefits and sal ary continuance conpensation) only until
February 1998 and disability payments only until June 1998. After that,
like the plaintiff in Honeywell, M. Korslund apparently was on unpaid
nmedi cal | eave, and he received unenpl oyment benefits based on a finding he
had 'quit work with good cause.'6 CP at 153. Under these facts, a jury
could find that M. Korslund permanently left his job. The superior court
erred in concluding M. Korslund was not discharged.

Ms. MIller's circumstances are dramatically different. Like M.
Korsl und, she received her full salary until February 1998 and shortterm
disability benefits until My 1998. Since that tinme, Ms. MIller has
received long-termdisability benefits through Fluor's policy, which covers
only active enployees. She also continues to receive nedical coverage
under Fluor's enpl oyee plan, at enployee premumrates.7 In January 1999,
Ms. MIler submtted a nedical insurance enrollnent formon which she
identified her enployer as Fluor. A collective bargai ning agreenent
provides that Ms. MIller is eligible to return to work at Hanford when she
is no |onger disabled. Under these facts, a reasonable jury could not find
that Ms. MIller permanently left her job. The court properly held M.
MIler was not discharged

Even t hough they were not discharged, Ms. MIler and M. Acosta ask
the court to recognize their claimfor wongful retaliation in violation of
public policy. They rely primarily on a concurring opinion in Wite v.
State, 131 Wh.2d 1, 20-25, 929 P.2d 396 (1997) (Madsen, J., concurring).
The seven-nmenber mpjority in White, however, declined to recognize a claim
for a wongful transfer in violation of public policy. 1d. at 1820. The
majority's decision was based in part on its concern 'that recognizing a
cause of action for wongful disciplinary action | ess than discharge has
the potential to expand and to generate frivolous clains.' 1d. at 19



(enphasi s added). Subsequent cases sinmilarly have limted the public
policy tort. See Smith v. Bates Tech. Coll., 139 Wh.2d 793, 802, 991 P.2d
1135 (2000) (noting court in Wiite 'declined to extend the tort to include
wrongful transfers and refused to subject each disciplinary decision of the
enpl oyer to judicial scrutiny'); Pulcino v. Fed. Express Corp., 94 Wh. App
413, 423-24, 972 P.2d 522 (1999) (quoting Wiite, 131 Wh.2d at 19), aff'd,
141 Wh. 2d 629, 9 P.3d 787 (2000). Although the plaintiffs and am cus
curiae argue convincingly for recognition of a tort of wongful retaliation
in violation of public policy, the court is constrained by Wite.8 The
superior court properly granted summary disnissal of Ms. Mller's and M.
Acosta's cl ai ns.

Because M. Korslund presented facts fromwhich a jury could find he
permanently left his job, the court erred in disnissing his claimfor
wrongful dismssal on that ground. However, we may affirmthe disnmissal on
any ground supported by the record. See Allstot v. Edwards, 116 Wh. App.
424, 430, 65 P.3d 696, review denied, 150 Wh.2d 1016 (2003). W thus nust
al so consider whether M. Korslund has established a basis for finding the
def endant s di scharged himin violation of public policy.

The defendants first contend M. Korslund failed to raise facts
showi ng he was constructively discharged. A constructive di scharge occurs
when 'an enpl oyer deliberately makes an enpl oyee's working conditions {so}
intolerable' that a reasonable person would be conpelled to | eave. Bulaich
v. AT&T Info. Sys., 113 Wh.2d 254, 25859, 778 P.2d 1031 (1989); see
Martini v. Boeing Co., 137 Wh.2d 357, 366 n.3, 971 P.2d 45 (1999); Nielson
v. Agri Northwest, 95 Wh. App. 571, 578, 977 P.2d 613, review denied, 138
Wh. 2d 1023 (1999). The enpl oyee nmust show 'a deliberate act of th
enpl oyer creating the intolerable condition, without regard to the
enpl oyer's nmental state as to the resulting consequence.' Bulaich, 113
Wh. 2d at 261. 'The intolerable elenment nmay be shown by aggravate
ci rcumst ances or a continuous pattern of discrimnatory treatnment.' Haubry
v. Snow, 106 Wh. App. 666, 677, 31 P.3d 1186 (2001). Whether conditions
are objectively intolerable usually is a question of fact. 1d.; Nielson
95 Wi. App. at 578.

M. Korslund has presented facts fromwhich a jury could find
DynCorp's and Fluor's deliberate acts created an objectively intolerable
condition. After reporting various safety and other concerns, he was
renoved as FSM s | ead engi neer, which he viewed as a demption. After his
reports provoked an investigation of alleged abuses, M. Korslund hinmself
becane the target of the investigation and, during a nmeeting with DynCorp's
di rector of operations, was 'accused of all kinds of m sconduct {and}
threatened with termnation.' CP at 2656. There also were plans to
transfer himto another working unit. These are deliberate acts by the
defendants that a jury could find were aggravated circunstances or a
continuous pattern of treatment.9 M. Korslund has presented sufficient
evi dence to avoid sunmary di sm ssal on the question of constructive
di scharge. See Haubry, 106 Wh. App. at 678.

The defendants neverthel ess contend M. Korslund has failed to present
facts to support all of the elements of the tort of wongful discharge in
violation of public policy. To establish liability for the tort, a
plaintiff nust prove (1) the existence of a clear public policy (the
clarity element); (2) that discouraging the conduct would jeopardize the
public policy (the jeopardy elenent); (3) that this conduct caused the
di scharge (the causation element); and (4) (if the enployer presents
evi dence its conduct was justified) that the justification was invalid or
pretextual (absence of justification element). Hubbard v. Spokane County,
146 Wh. 2d 699, 707, 50 P.3d 602 (2002); see Gardner v. Loom s Arnored,

Inc., 128 Wh.2d 931, 941, 913 P.2d 377 (1996). The tort generally is
"recogni zed in four different situations: where an enployee is fired (1)

for refusing to commit an illegal act; (2) for performing a public duty or
obligation; (3) for exercising a legal right or privilege; and (4) in
retaliation for reporting enployer m sconduct.' Hubbard, 146 Wh.2d at 707
08.

What constitutes a clear mandate of public policy is a question of
law. Dicones v. State, 113 Wh.2d 612, 617, 782 P.2d 1002 (1989). To
satisfy the clarity element, M. Korslund reliesl0 on the federal Energy
Reorgani zati on Act, 88 Stat. 1233, which provides that '{n}o enpl oyer may



di scharge any enpl oyee or otherw se discrimnate agai nst any enpl oyee with
respect to his conpensation, ternms, conditions, or privileges of enploynent
because the employee . . . notified his enployer of an alleged violation of
this chapter or the Atomic Energy Act of 1954.' 42 U.S.C. sec.
5851(a) (1) (A). Although the defendants argue this provision provides
protection only to enployees and not the public at large, the legislative
history states it 'is a key conmponent of our system of assuring adequate
protection of public health and safety fromthe inherent risks of nuclear
power.' H R Rep. No. 102-474(VIll), at 79 (1992), reprinted in 1992

U S.C.C AN 1954, 2297.

The protection of the lives and property of citizens fromthe hazards of
radi oactive material is as inmportant and fundanental as protecting them
fromcrimes of violence, and by the enactnment of the legislation cited,
Congress has effectively declared a clearly mandated public policy to that
ef fect.

VWheel er v. Caterpillar Tractor Co., 108 Il1l.2d 502, 511, 485 N.E 2d 372

377, 92 11l. Dec. 561 (1985), cert. denied, 475 U.S. 1122 (1986); see

Norris v. Lunbernmen's Mut. Cas. Co., 881 F.2d 1144, 1150 (1st Cir. 1989).
The primary authority on which the defendants rely does not support

their argument. |In Blackford v. Battelle Mem | Inst., 57 F. Supp. 2d 1095
1100-01 (E.D. Wash. 1999), the federal district court held an amended
federal regulation did not satisfy the clarity element. Blackford did not

address sec. 5851. Nor is there any nerit to the defendants' inplied
assertion that the mandate of public policy must arise solely from

Washi ngton [ aw. Thonpson, 102 Wh.2d at 234, relied solely on the federa
Foreign Corrupt Practices Act, 91 Stat. 1494, to satisfy the clarity

el ement. Although the Supreme Court has signaled a reluctance to rely on
federal law when it is not consistent with Washington |aw, Sedlacek v.
Hillis, 145 Wh.2d 379, 39093, 36 P.3d 1014 (2001), the defendants have not
shown that sec. 5851 is inconsistent with Washington |aw. See RCW
70.98.010. M. Korslund has satisfied the clarity el enent.

Whether a plaintiff has satisfied the jeopardy elenent is a question
of fact. Hubbard, 146 Wh.2d at 715; Ellis v. City of Seattle, 142 Wh.2d
450, 463, 13 P.3d 1065 (2000). When imrinent harmis threatened, the
jeopardy el enent 'may be established if an enpl oyee has an objectively
reasonabl e belief the law may be violated in the absence of his or her

action.' Ellis, 142 Wh.2d at 461. |In situations not involving imi nent
harm the plaintiff may be required to prove an actual violation of the
policy. 1d.; see Bott v. Rockwell Int'l, 80 Wh. App. 326, 908 P.2d 909

(1996); Wasiuk v. Wiirlpool Corp., 81 Wh. App. 163, 914 P.2d 102, 932 P.2d
1266 (1996). Here, M. Korslund's weekly reports to managenent and his 15
page meno to M. Dallas raised several safety concerns. These concerns

al l egedly involved risks of immnent harm and M. Korslund all egedly
bel i eved the defendants' practices violated federal safety standards.

To satisfy the jeopardy elenent, a plaintiff nust establish ''that
ot her means for pronmoting the policy . . . are inadequate.'' Gardner, 128
Wh. 2d at 945 (quoting Henry H. Perritt Jr., Workplace Torts: Rights an
Liabilities sec. 3.14, at 77 (1991)); see Hubbard, 146 Wh.2d at 713.
However, a statutory renedy does not bar a common law tort claimunless the
statutory remedy i s mandatory and exclusive.11 WInot v. Kaiser Alum &
Chem Corp., 118 Wh. 2d 46, 5366, 821 P.2d 18 (1991); see Wlson v. City of
Monroe, 88 Wh. App. 113, 121-27, 943 P.2d 1134 (1997), review denied, 134
Wh. 2d 1028 (1998).

As the defendants point out, the ERA provides an adninistrative
process for adjudicating whistleblower conplaints. 42 U S.C. sec. 5851(b);
see Bricker v. Rockwell Int'l Corp., 22 F.3d 871, 874 (9th Cir. 1993)
(remedy includes 'reinstatenent with back pay, conpensatory damages, and
attorney's and expert witness fees incurred in prosecuting a conmplaint'),
cert. denied, 513 U S. 871 (1994). But this statutory renedy does not
preenpt common law tort clainms for retaliation against whistleblowers.
English v. Gen. Elec. Co., 496 U S. 72, 110 S. Ct. 2270, 110 L. Ed. 2d 65
(1990); see Norris, 881 F.2d at 1150 (statutory renedy 'perni ssive not
mandatory'). Because the ERA' s administrative process is not mandatory and
exclusive, M. Korslund's common law tort claimis pernmitted.

Whether a plaintiff has satisfied the causation elenment also is a



question of fact. See Hubbard, 146 Wh.2d at 718; see al so Havens v. C&D
Plastics, Inc., 124 Wh.2d 158, 17779, 876 P.2d 435 (1994). To avoid
sumary judgment, a plaintiff nust 'present sufficient evidence of a nexus
bet ween his di scharge and all eged public policy violations.' Havens, 124
Wh. 2d at 179. M. Korslund has presented facts that would pernmit a jury t
find the defendants' retaliation caused his constructive di scharge. He has
satisfied the causation el enent.

Finally, the defendants contend M. Korslund has failed to establish
the absence of justification elenent. They m sperceive the burden of
proof. Justification for a discharge is an affirmative defense. See
Blinka v. Wash. State Bar Ass'n, 109 Wh. App. 575, 58889, 36 P.3d 1094
(2001), review denied, 146 Wh.2d 1021 (2002). Once a plaintiff has 'net
the clarity elenment and a question of fact remnins as to the jeopardy and
causation el enents, the burden does shift to the {defendant} to show an
overriding justification for {the plaintiff's discharge}.' Hubbard, 146
Wh.2d at 718. It thus is the defendants' burden to raise the question o
justification. Because they have not done so, they have not shifted the
burden back to M. Korslund to prove absence of justification.

The defendants have failed to denpnstrate there is no genuine issue of
material fact as to M. Korslund's claimthat he was constructively
di scharged in violation of a clear mandate of public policy.

The superior court's order granting sumary judgnment shoul d be
reversed as to M. Korslund's claim However, because Ms. MIler and M.
Acosta have failed to establish they were constructively discharged, an
because there is no valid claimin Washington for the public policy tort
for actions other than discharge, their claims properly were dism ssed.

We next consider whether the court properly disnissed the plaintiffs
claims for breach of prom ses of specific treatment in specific situations.
In addition to the public policy tort, Thonpson al so recogni zed t hat
enpl oyee policy docunents may create enforceable obligations:

{1}f an enployer, for whatever reason, creates an atnosphere of job
security and fair treatment with prom ses of specific treatment in specific
situations and an enpl oyee is induced thereby to remain on the job and not
actively seek other enploynent, those pronises are enforceabl e conponents
of the enploynent relationship. W believe that by his or her unilatera
obj ective mani festation of intent, the enployer creates an expectation, and
thus an obligation of treatnment in accord with those witten pronises. See
Rest at ement (Second) of Contracts sec. 2 (1981) (pronmise is a manifestation
of intention to act or refrain fromacting in a specified way, so nade as
to justify a promise in understanding a comritment has been nmade).

It may be that enployers will not always be bound by statements in
enpl oyment manuals. They can specifically state in a conspi cuous manner
that nothing contained therein is intended to be part of the enpl oynent
rel ationship and are sinply general statements of conpany policy.
Additionally, policy statements as witten may not anmpunt to promi ses o
specific treatment and nerely be general statenents of conpany policy and,
t hus, not binding. Mreover, the enployer nmay specifically reserve a right
to nodify those policies or wite themin a manner that retains discretion
to the enpl oyer.

Thonpson, 102 Wh.2d at 230-31. The elenents of this contract-based cl aim
are: (1) a pronise of specific treatnment in a specific situation; (2)
justifiable reliance on the pronise by the enployee; and (3) a breach of
the prom se by the enployer. Bulman v. Safeway, Inc., 144 Wh. 2d 335, 340
41, 27 P.3d 1172 (2001). \Whether the plaintiff has satisfied these

el ements is a question of fact for the jury. Burnside v. Sinpson Paper
Co., 123 wr.2d 93, 10405, 864 P.2d 937 (1994).

As a prelimnary matter, the defendants contend the plaintiffs
complaint fails to state a valid contract-based cl ai m under Thonpson.
First, they argue that the claimapplies only when an enpl oyee has been
actually discharged. As the plaintiffs point out, however, WAshington
courts have exam ned contract-based clains by plaintiffs who were not
di scharged. See Trinble v. Wash. State Univ., 140 Wh.2d 88, 91, 993 P.2d
259 (2000) (university professor denied tenure); Lawson v. Boeing Co., 58
Wh. App. 261, 263, 792 P.2d 545 (1990) (enployee offered choice betwee
dempotion and termi nation, and chose denotion), review denied, 116 Wh. 2d



1021 (1991). The defendants have not provided authority for their
contention that the claimis linted to cases in which the plaintiffs were
actual |y di scharged.

Second, the defendants point out that damages for enotional distress
are not recoverable in a contract-based claim See Gaglidari v. Denny's
Rests., Inc., 117 Wh.2d 426, 44048, 815 P.2d 1362 (1991). They reason
that, because the plaintiffs seek enpti onal damages, the claimis invalid.
See C.L.D. v. Wal-Mart Stores, Inc., 79 F. Supp. 2d 1080, 1087 (D. M nn.
1999) (failure to seek recoverable damages justifies dism ssal of claim.
But the plaintiffs sought nore than enotional damages for their contract
based claim they al so requested conpensation for |oss of earnings and
benefits, dim nished earning capacity, and medi cal expenses. The claim
thus is not invalid on this ground.

Third, the defendants contend that because Ms. MIler and M. Acosta
were covered by a collective bargaining agreenment, they are not entitled to
rely on the prom ses contained in separate conpany docunments. Thonpson
st at ed:

{We hold that enpl oyers may be obligated to act in accordance with
policies as announced in handbooks issued to their enployees. Wen the
enpl oyment relationship is not evidenced by a witten contract and is
indefinite in duration, the parties have entered into a contract whereby
the enployer is essentially obligated to only pay the enployee for any work
perfornmed. In this contractual relationship, the enployer exercises
substantial control over both the working relationship and his enpl oyees by
retaining i ndependent control of the work relationship. Thus, the enployer
can define the work relationship. Once an enpl oyer takes action, for

what ever reasons, an enpl oyee nmust either accept those changes, quit, or be
di scharged. Because the enployer retains this control over the enploynent
rel ationship, unilateral acts of the enployer are binding on his enployees
and both parties should understand this rule.

However, absent specific contractual agreenent to the contrary, we
conclude that the enployer's act in issuing an enpl oyee policy manual can
|l ead to obligations that govern the enploynent relationship.

Thonpson, 102 Wh.2d at 229 (enphasis added). The defendants rely on the
first italicized portion of this quotation, taken out of context, to
suggest a separate, witten enploynent contract bars enforcement of

prom ses contained in an enpl oyee manual or other docunent.12 |n context,

it is clear the Suprene Court was addressing the classic atwill enpl oyment
situation. The second italicized portion of the quotation nakes it clear
the court will give effect to an enployer's pronises contained in a policy

manual if they are not in conflict with some other, specific contractua
agreenent. The defendants have not provided a basis for limting the
contract-based claimto pure at-will enploynent situations.

We now address the specific docunents on which the plaintiffs rely.
Fluor's Enpl oyee Concerns Program (ECP) 'provides a way to assure
appropriate attention and response to any concerns related to: Safety;
Heal th; Security; Quality; Environmental Protection; Business Ethics;
Compliance with | aws and regul ati ons; Fraud, abuse, or m snanagenent; or
Physi cal Working Conditions.' CP at 2862. The docunent entitled
' Resol vi ng Enpl oyee Concerns' provides in pertinent part:

2.1 Managers

{Fluor} is conmitted to open, honest, tweway comunications with all
enpl oyees. {Fluor}'s open door policy encourages enployees to bring
unresol ved i ssues or concerns to the attention of nanagenent at any |evel
necessary. Every member of managenent and supervision has the
responsibility to facilitate concern resolution through support and
application of this and the open door policy.

Managenent must ensure that enpl oyees who raise concerns or who
testify or otherwi se participate in congressional investigations are not
harassed, intim dated, or subject to any discrimnatory or retaliatory
actions. Any enployee who engages in or condones any of these actions
agai nst anot her enployee will be subject to appropriate corrective
measures.

2.2 Enpl oyees

Enpl oyees are free to discuss any matter of concern at any tine with



their supervisor, managers, or Enployee Concern Pointsof-Contact (POCs)
wi thout recrinmnation or reprisal. Normally, enployees should seek to
resolve concerns first by working with i mredi ate managers or the
appropriate service or oversight organization. However, if an enpl oyee
bel i eves that normal managenent processes have not or will not resolve a
concern or if an enployee does not know how to deal with a concern, any of
t he resources bel ow are avail abl e:

Wor kf orce Devel opnent/ Diversity (enploynment discrimnation or sexua
har assnent)

Human Resources (all personnel issues)

Gri evance procedure (contract-rel ated i ssues for bargaining unit
enpl oyees, only)

The ECP

CP at 2862-63 (enphasis added).

The plaintiffs contend this docunent specifically pronises to take
di sciplinary action agai nst any person who retaliates agai nst enpl oyees for
subnmitting concerns. The defendants point out that the company retains for
itself the discretion to determnmine the appropriate corrective nmeasures. 'A
supposed pronise may be illusory if it is so indefinite it cannot be
enforced or if its performance is optional or discretionary on the part of
the promisor.' Stewart v. Chevron Chem Co., 111 Wh.2d 609, 613, 762 P.2d
1143 (1988). \While it is true that the conpany retains discretion to
determ ne the appropriate sanction, its policy expressly states that sone

corrective measure will be taken. The policy does not use |anguage
suggesting discretion, such as 'should,' see Stewart, 111 Wh.2d at 613, or
"make every effort,' see Clark County Pub. Util. Dist. No. 1 v. Int'l Bhd.

of Elec. Workers, 111 Wh. App. 690, 695, 45 P.3d 1127 (2002), rev'd on

ot her grounds, 150 Wh.2d 237, 76 P.3d 248 (2003). The docunent uses the
word "will," which indicates disciplinary action is mandatory. See
McClintick v. Tinmber Prods. Mrs., Inc., 105 Wh. App. 914, 922, 21 P.3d 328
(2001). There is at least a fact question whether Fluor intended a pronise
of specific action in specific situations.13

On the question of justifiable reliance, the defendants direct the
court's attention to evidence that Ms. MIler and M. Acosta were only
vaguel y aware of the 'Resolving Enpl oyee Concerns' docunent. See Hill v.
J.C. Penney, Inc., 70 Wh. App. 225, 235, 852 P.2d 1111 (' Statenents
contained in a supervisor's manual providing for specific treatnment are not
enforceable if the enployer did not distribute the manual to enpl oyees, the
enpl oyee is not aware of the provisions, and the enpl oyee consequently does
not rely on the provisions.'), review denied, 122 Wh. 2d 1023 (1993). Al
of the plaintiffs stated in declarations, however, that they were aware of
t he conpani es' policies fromvarious sources, including the Hanford
website, postings on bulletin boards, discussions with other workers, e
mai | communi cations, and notices in the conpany newsletter. Thi s evi dence
creates at least a factual question as to the plaintiffs' justifiable
reliance on the 'Resol ving Enpl oyee Concerns' docunent.

The defendants al so contend there was no justifiable reliance because
there is no evidence the plaintiffs were induced 'to remain on the job and
not actively seek other enployment.' Thonpson, 102 Wh.2d at 230. But
evi dence of inducement is not an elenment of the claim |In context, the
quot ed | anguage from Thonpson makes it clear that justifiable reliance
itself denmpnstrates the enpl oyee accepted the prom se as a conmponent of the
enpl oyment rel ationship. For exanple, in Bulnmn, 144 Wh.2d at 354, the
court concluded that because the plaintiff had failed to establish that he
was aware of the policies, he could not prove justifiable reliance and thus
the policies were not an inducenent to remain enpl oyed.

The plaintiffs' justifiable reliance here is bolstered by Fluor's
requi rement that enployees face discharge if they fail to report |egal or
ethical violations. A docunment entitled 'Legal and Ethical Conduct
provides in pertinent part:

2.8 Reporting Obligations

Enpl oyees who believe that {Fluor} standards of conduct, |aws, or
government regul ations are not being net or observed are expected to report
the circunstances to their supervisors or any |evel of management, or if
ci rcumst ances dictate, to other internal resources such as the Enpl oyee



Concerns Program Human Resources, the |egal departnment or others.
Government resources include the DOE Enpl oyee Concerns Program the
I nspector Ceneral, the Government Accountability O fice and others.

2.11 Viblétions
Violation of these rules by any enployee may result in the enployee's
di scharge. Civil charges agai nst the enployee may al so be filed.

CP at 2811.

This mandatory reporting requirenent, coupled with the docunent
prohibiting retaliation, denonstrates an overall policy of encouraging
reporting of violations, first by requiring reports and second by pronising
that reporters will not be subject to harassment or disciplinary action.
The plaintiffs allege they were relying on this overall policy, and they
have established at |east a factual question on justifiable reliance.

On the question of breach of the pronise, the plaintiffs have
presented circunstantial evidence that their supervisors either retaliated
directly or encouraged others to do so when they rai sed workpl ace concerns.
All of the plaintiffs were lonc-term enpl oyees in Hanford's FSM group
apparently without serious disciplinary incident. But shortly after they
began submitting safety and ot her concerns, they were subjected to
harassnent by coworkers and disciplinary actions by their supervisors,
including (in M. Korslund' s case) being relieved of some responsibilities
and accused of misconduct and (in Ms. Mller's and M. Acosta's cases)
being transferred to another work area. This tenporal proximty of events
is circumstantial evidence of retaliation in violation of the ethic's
bookl et's promi se. See Vasquez v. State, 94 Wh. App. 976, 985, 974 P.2d
348 (' Because enployers rarely will reveal they are notivated by
retaliation, plaintiffs ordinarily must resort to circunmstantial evidence
to denonstrate retaliatory purpose.'), review denied, 138 Wh.2d 1019
(1999); see also Little v. Wndernere Relocation, Inc., 301 F.3d 958, 970
(9th Cir. 2001) (close tining may create prima facie case of retaliation).
There is at least a factual question on breach of the prom ses.

The plaintiffs also contend DynCorp made specific promses inits

policy documents. |In Septenber 1996, DynCorp's parent corporation issued a
policy statenent, applicable to all subsidiaries,14 entitled 'PS330-
Busi ness Ethics and Conpliance with Laws and Regul ations.' CP at 3217.

The policy required the conpany to provide witten standards of business
et hi cs and conduct, which each enpl oyee was required to read and

acknowl edge. The conpany subsequently adopted a booklet entitled 'Ethics:
St andar ds of Business Ethics and Conduct.' CP at 3222. The bookl et
provides in pertinent part:

Al'l enmpl oyees of DynCorp, its divisions and its subsidiaries are
required to fully conply with these Standards of Conduct. Enployees are
required to report violations of the Standards and assi st the Conpany, when
necessary, in investigating violations. All managers and supervisors are
charged with the responsibility of supervising their enployees in
accordance with these Standards of Conduct.

Failure to comply with these Standards of Conduct will result in
di sciplinary actions that may include suspension, term nation, referral for
crimnal prosecution and/or reinbursenent to DynCorp for any |osses or
damages resulting fromthe violation. As with all matters involving

di sciplinary action, principles of fairness will apply. Any enployee
charged with a violation of these Standards will be afforded an opportunity
to explain his or her actions before disciplinary action is taken.

Di sciplinary action will be taken when:

enpl oyees aut horize or participate in actions which violate these
St andar ds;

an enpl oyee deliberately fails to report a violation or deliberately
wi t hhol ds rel evant or material information concerning a violation of these
St andar ds;

a manager's or supervisor's actions reflect inadequate supervision or
lack of diligence in connection with a violation of these Standards;

any supervisor retaliates, directly or indirectly, or encourages
others to retaliate agai nst an enpl oyee who reports a violation of these
St andar ds.



CP at 3234 (enphasis added).

Wth this booklet, DynCorp al so has adopted an overall policy
encouragi ng reporting of violations. The defendants argue this booklet,
like the 'Resol ving Enpl oyee Concerns' document, is nerely discretionary.
However, like the policy, this booklet expressly prom ses disciplinary
action 'will be taken.' CP at 3234. Disciplinary action is mandatory.
There is at least a fact question whether DynCorp intended a pronise of
specific action in specific situations.

On the question of justifiable reliance, the defendants contend the
et hi cs bookl et was not distributed to and did not apply to Ms. MIler or
M. Acosta. See Hill, 70 Wh. App. at 235. However, Ms. MIller and M.
Acosta do not contend the ethics booklet applies to themdirectly; the
contend it forbids retaliation by supervisors, and they relied on the
prom se of discipline for breach of this pronmise. The plaintiffs'
decl arations that they had know edge of the defendants' policies from
various sources create at |least a factual question as to their justifiable
reliance on the ethics booklet.

The defendants al so point out that M. Korslund's 1996 signed
application for enploynent with DynCorp stated: 'I also understand and
agree that any enployment of nme by the Conpany is termnable at will by
either the Conpany or ne, with or without notice and with or without cause
. . . ." CP at 2901. They contend M. Korslund could not justifiably have
relied on the ethics booklet in light of this atw |l enployment
disclaimer. In Gimes v. Allied Stores Corp., 53 Wh. App. 554, 768 P.2d
528, review denied, 112 W. 2d 1025 (1989), the plaintiff signed an
enpl oyment application providing her enploynent was term nable atwll.

Ten years later, the enployer adopted a policy nmanual, which the enpl oyee

al | eged contai ned specific prom ses nmodifying the atw |l enpl oyment
status. Ginmes, 53 Wh. App. at 557. The court held: 'Whether the
termi nable-at-will contract came before or after the policy manual, the

ef fect of such a contract is to prevent the enployee fromjustifiably
relying on | anguage in the policy manual which nmay be contrary to the
contract.' |d. However, the court continued

Qur hol di ng should not be interpreted as neaning that policy manua
provi sions can never supersede a witten ternmi nableat-will contract. The
enpl oyer and enpl oyee are free to contractually nmodify their prior
agreenment. But, 'requisites of contract formation, offer, acceptance and
consi deration are necessary predicates to establishing that policies in an
enpl oyment manual are part of the enployees' original enploynent contract
or part of the enployment contract as nodified by the parties.' Thonpson,
{102 Wh. 2d} at 228. {The plaintiff} has not offered any evidence to show
that the parties intended to be contractually bound by the statenents in
the policy manual .

Id. at 557.

DynCorp distributed the ethics booklet to M. Korslund each year, and
he was required annually to acknowl edge his receipt and attend a training
session. This evidence creates at |east a question of fact regarding the
parties' intent to nodify the at-will enploynment status.

As with the 'Resol ving Enpl oyee Concerns' policy, the plaintiffs have
presented circunmstantial evidence that DynCorp retaliated agai nst them and
t hus breached the prom se contained in the ethics booklet.

Finally, M. Korslund alone relies on Fluor's docunent entitled
"Adm ni stering Progressive Discipline." CP at 2814. The docunent requires
managers to investigate alleged violations of the conpany's Standards of
Conduct pronptly and decide on 'a response that is fair, consistent,
tinmely, and appropriate for correcting the behavior.' CP at 2814.
Appropriate responses are verbal warning, witten warning, or suspension o
di scharge. Apparently depending on the severity of the violation,

di sciplinary action may begin with any of these responses. The docunent's
appendi x A, entitled Standards of Conduct, categorizes activities as
Extrenmely Serious M sconduct (which may result in i mediate discharge),
Serious M sconduct (which may result in a suspension or discharge for a
second infraction), and M sconduct (which may result in a witten warning
or suspension or discharge for subsequent infractions).



This policy is simlar to the progressive discipline procedure
addressed in Drobny v. Boeing Co., 80 Wh. App. 97, 102, 907 P.2d 299
(1995), which provided for several |evels of discipline but stated it was
'not al ways necessary
. that the discipline process conmence with a witten warning or
i nclude every step.' The court stated:

VWhere an enpl oynent manual requires that an enpl oyee receive at |east
one warning prior to being dismssed, courts have found a question of fact

as to the existence of a prom se of 'progressive discipline.' See
Burnside, 123 Wh.2d at 105 n.8; Swanson v. Liquid Air Corp., 118 Wh.2d 512,
523-24, 826 P.2d 664 (1992). |In Burnside, the manual stated that an

enpl oyee could be i Mmediately ternminated for various transgressions 'if
previ ous warni ngs have been given and enpl oyee has had the opportunity to
resign.' Burnside, 123 Wh.2d at 105 n.8. |In Swanson, the manual stated a
finite list of msconduct that would result in inmediate terni nation, and
went on to provide that '{i}n all other instances of m sconduct, at |east
one warning, shall be given.' Swanson, 118 Wh.2d at 524.

In contrast, where the enpl oyment nanual gives the enployer discretion
in applying the discipline procedures, courts have held as a matter of | aw
that the nmanual does not provide a prom se of specific treatnent in a
specific circumstance. In Stewart v. Chevron Chem Co., 111 Wh.2d 609,

613, 762 P.2d 1143 (1988), the enployee manual suggested, regarding |ayoff
deci si ons, that nanagenent 'should' consider job performance and experience
when making its decision. The court deened this |anguage nmerely advisory
and, therefore, insufficient to inply a contract based on specific prom ses
of treatment. Stewart, 111 Wh.2d at 614; see also Hill v. J.C. Penney,
Inc., 70 Wh. App. 225, 23435, 852 P.2d 1111, (enployee manual not
expl ai ni ng or promi sing any di scharge procedures cannot form basis of

i mplied contract), review denied, 122 Wh.2d 1023 (1993).

In Birge v. Fred Meyer, Inc., 73 Wh. App. 895, 872 P.2d 49, review
deni ed, 124 Wh.2d 1020 (1994) the court exam ned a policy stating that
certain violations, including dishonesty and ot her unspecified enpl oynent
conduct which the conpany considered equally serious, would result in
term nation w thout warning, and that other types of conduct would result
in disciplinary action, but usually in ternmnation only after a prior
warning. Birge, 73 Wh. App. at 897. Fred Meyer thereby reserved to itself
the discretion to fire enployees at will. Birge, 73 Wh. App. at 900.
Because the conpany retained discretion, Birge could not establish any
factual issues regarding the existence of a pronise for specific treatnent
under specific circunmstances, i.e., the requirement of a warning. Birge
73 Wh. App. at 900

Drobny, 80 Wh. App. at 103 04. The Drobny court held that because the
enpl oyer retained the discretion to disniss an enpl oyee without prior
di scipline, the policy was not an enforceable promise. 1d. at 104.

Like the policy in Drobny, Fluor's progressive discipline policy
permtted discipline to begin at any level, and disnissal for some
m sconduct was permitted without prior disciplinary action. The policy
thus was not a prom se of specific treatment in a specific situation.15

The superior court correctly dism ssed M. Korslund's claimfor breach
of the progressive discipline policy. However, the court erred in
di smssing the plaintiffs' clains that the defendants breached prom ses
contained in the other docunents.

Finally, we consider whether the court properly dismissed the
plaintiffs' request for punitive damages agai nst DynCorp under Virginia
law. \When parties dispute the application of different states' |law, the
initial issue is whether there is an actual conflict in the laws. Seizer
v. Sessions, 132 Wh.2d 642, 64849, 940 P.2d 261 (1997). Washington |aw
bars punitive damage awards unl ess they are authorized by statute. Barr v.
Interbay Citizens Bank, 96 Wh.2d 692, 697, 635 P.2d 441, 649 P.2d 827
(1981). Virginia law pernits punitive damages in tort actions if the
defendant's conduct was ''willful and wanton.'' Infant C. v. Boy Scouts of
Am, Inc., 239 Va. 572, 580, 391 S.E.2d 322 (1990) (quoting Booth v
Robertson, 236 Va. 269, 273, 374 S.E.2d 1 (1988)). Thus, a court in
Virginia arguably could award punitive damages in a tort claimfor w ongful
di scharge in violation of public policy, if it concluded the defendants



acted willfully and wantonly.

I f an actual conflict exists, a court nmust deternine which state has
the 'npst significant relationship' to the particular issue. Johnson v.
Spi der Staging Corp., 87 Wh.2d 577, 580, 555 P.2d 997 (1976). In a tort
case, Washington courts exanm ne the followi ng contacts to deternine which
state has the nmost significant relationship:

a) the place where the injury occurred,

b) the place where the conduct causing the injury occurred,

c) the domicile, residence, nationality, place of incorporation and
pl ace of business of the parties, and

d) the place where the relationship, if any, between the parties is
centered.

Rest at ement (Second) of Conflict of Laws sec. 145(2) (1971); see Johnson,
87 Wh.2d at 581.

Here, the conduct at issue and the alleged injuries occurred in
Washington. At the time, all three plaintiffs were Washi ngton residents
The defendants are incorporated in and have principal places of business in
Washi ngton. Mdst of the alleged conduct occurred in Washington. All o
the contacts point to Washington as the state with the nopst significant
rel ationshi p.

The plaintiffs nevertheless urge the court to apply Virginia |law,
which they contend will pronmpte that state's interest in 'deter{ring} and
puni sh{ing} wongdoers who are |located within its borders.' Opening Br. of
Appel | ant Acosta at 29. They apparently refer to DynCorp's parent conpany
a Virginia corporation with headquarters in Virginia, which is not a party
to this litigation. While commpn sense suggests a punitive award agai nst a
subsidiary will have a deterrent effect on a parent corporation, the
plaintiffs have not provided any authority for their argument that
Washington's interest in limting punitive awards is | ess conpelling tha
Virginia's alleged interest in such an indirect punishment.

The significant contacts overwhel mingly favor application of
Washington's law. The superior court properly dism ssed the plaintiffs
request for punitive damages.

We (1) affirmthe order dismssing Ms. Mller's and M. Acosta's
claims for constructive discharge in violation of a public policy; (2)
reverse the order dismissing M. Korslund's claimfor constructive
di scharge in violation of a public policy; (3) reverse the order dism ssing
the plaintiffs' clains for breach of prom ses of specific treatment in
specific situations, except as to M. Korslund's claimfor breach of the
" Adm ni stering Progressive Discipline' policy; (4) affirmthe order
di smissing the plaintiffs' request for punitive danmages under Virginia |aw
and (5) remand for resolution of the surviving clains.

Kato, C. J.
WE CONCUR
Sweeney, J.
Schul t hei s, J.

1 Before DynCorp rescinded the request, M. Korslund had prepared an
angry meno to DynCorp President Robert Frix, in which he refused to subnit
to what he viewed as an intrusion into his personal life and referred to
theft and fraud at the Hanford site, safety violations, harassment and
retaliation for reporting abuses, and nepotism favoring the Mrnmon Church,
t he Masonic Lodge, union nenbers, and retired mlitary nenbers. M.
Korslund did not send the nemp to M. Frix.

2 Apparently as a result of M. Hay's investigations and findings,
DynCorp instituted sone changes to its procedures.

3 M. Korslund alleges that, while M. Hay's investigation was
pendi ng, he was directly or indirectly accused of various m sconduct, such
as possessi on of explosives, violation of Department of Transportation
rul es and safety regulations, and falsification or forgery of docunents.
The all egations apparently were unsubstanti at ed.



4 The labor union filed a grievance over the transfer, but it later
was wit hdrawn, apparently at Ms. MIller's request.

51t is undisputed that M. Acosta was not actually or constructively
di scharged. This portion of our analysis thus applies only to M. Korslund
and Ms. MlIler

6 The defendants repeatedly allege M. Korslund resigned to take
another job in Septenber 1998, apparently inplying he renmained enpl oyed
until that time. However, his notice to DynCorp nmade no nmention of
resigning or quitting his job. It merely notified DynCorp that he had
accepted ot her enployment and requested paynent of benefits that were owed
to him

7 The plaintiffs argue that recei pt of benefits cannot be concl usive
in determ ning whether a person has permanently left his or her job. See,
e.g., Honeywell, 141 F.3d at 127374 (plaintiff received full disability
benefits). \While receipt of benefits is not decisive, it should be a
factor for the jury to consider.

8 Am cus also relies on Robel v. Roundup Corp., 148 Wh.2d 35, 59 P.3d

611 (2002), in which an enpl oyee cl ai ned she was harassed because she fil ed
a workers' conpensation claim which was a violation of RCW51.48.025(1).
The issue in Robel was entirely statutory. It did not involve a claimfor

the common | aw tort of wongful retaliation in violation of public policy.
The dissenting opinion in Robel incorrectly contended the majority 'extends
the tort of wongful discharge . . . to enconpass an act by an enpl oyer
short of actual or constructive discharge.' Robel, 148 Wh.2d at 70
(Bridge, J., dissenting).

9 The defendants also rely on the rule that a resignation is presuned
to be voluntary. See Mcone v. Town of Steilacoom  Civil Serv. Comi n, 44
Wh. App. 636, 642, 722 P.2d 1369, review denied, 107 Wh.2d 1010 (1986)
Here, of course, there was no resignation. Even if there were, M.

Korsl und has presented anple evidence to rebut a presunption that he
voluntarily left his job.

10 The plaintiffs also contend public policy may be derived from
"vol umes of health and safety |laws and regul ati ons which apply to
activities at {Hanford}, as well as those specifically prohibiting waste,
fraud, m smanagement and abuse of authority by {private} contractors.
Opening Br. of Appellant MIler at 22. Aside from appending a |list of
statutes and regulations to M. Korslund's brief, the plaintiffs have not
addressed these authorities specifically, and we need not consider them
here. See Holland v. City of Tacoma, 90 Wh. App. 533, 538, 954 P.2d 290
(' Passing treatment of an issue or |ack of reasoned argunent is
insufficient to nmerit judicial consideration.'), review denied, 136 Wh.2d
1015 (1998). The plaintiffs rely on Gardner, 128 Wh. 2d at 944, which noted
that a public policy protecting human life is derived from'countless
statutes and judicial decisions.' But in the next paragraph, the court in
Gar dner expressly addressed some of those authorities. Gardner did not
hold that a plaintiff may nmerely provide a list of statutes and regul ations
as proof of a clear nandate of public policy.

11 The defendants rely on Johnson v. Honda of Am Mg., Inc., 221 F.
Supp. 2d 853, 856 (S.D. Chio 2002), which held a common law tort claimis
not necessary if there is an alternative statutory remedy avail abl e.
Johnson conflicts with Washington |l aw on this point.

12 The defendants cite two cases in which the courts held pronissory
est oppel does not apply when there is an express witten agreenent. See
Barnhart v. New York Life Ins. Co., 141 F.3d 1310 (9th Cir. 1998);
Tradewel | Group, Inc. v. Mavis, 71 Wh. App. 120, 857 P.2d 1053 (1993).
These cases did not involve clains for breach of specific promses in
enpl oyee manual s.

13 The defendants al so contend the pronmise is illusory because it
sinmply requires conpliance with the law. See Francomv. Costco Whol esal e
Corp., 98 Wh. App. 845, 86768, 991 P.2d 1182, review denied, 141 Wh.2d
1017 (2000). They have not identified what aw the policy is purported to
enforce. It thus is inpossible to evaluate this argunent.

14 The defendants argue vaguely that any proni ses nade were from
DynCorp's parent corporation, which is not a party to this litigation.
However, the documents expressly nmake their provisions applicable to
subsi di aries and their enpl oyees.



15 M. Korslund points out that the policy requires the conpany to
conduct an investigation and to consider various factors in deciding on an
appropriate sanction. Even assum ng these activities were
nondi scretionary, however, M. Korslund has failed to present evidence that
t he defendants breached those promises. 1In fact, it is undisputed that
DynCorp's | egal counsel appointed M. Hay to investigate the allegations
agai nst M. Korslund.
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