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Respondent .

SWEENEY, A.C.J.--This is an equal pay act dispute. A school district
paid its female director of child nutrition services less than its nale
di rector of mmintenance for equal work. This despite the fact that both
had received equal pay for 10 years. The district concedes equal work and
di sparate pay. But it argues that its salary decisions were based on a
statistical survey of salaries which satisfies the 'factor other than sex’
exception to the equal pay act. W disagree with the trial court's
conclusion that no disputed material facts preclude sunmary judgnent.
First, Ms. Hudon di sputes whether the survey was even used as a basis for
compensating the mal e supervisor. Second, even if it was, disputed



material facts remain over whether the survey is a valid, genderneutra
basis for setting salaries. W therefore reverse the summary dism ssal of
the plaintiff's clains.

FACTS

Paul a Hudon's conpl ai nt was dism ssed on summary judgnent. W consider the
evi dence, then, in a light nost favorable to her. Wngert v. Yellow
Freight Sys., Inc., 146 Wh.2d 841, 847, 50 P.3d 256 (2002).

Ms. Hudon becane the Director of Child Nutrition for Yakim Valley's West
Val | ey School District No. 208 (District) in 1986. The District also

enpl oyed directors of maintenance and transportation, both nmen. Dave
Ferring was the Director of Maintenance. Ed Zier was the Director of
Transportation. All three directors were paid at the same rate for 10
years. That was $37,856 per year in 1996. That year, the District
increased M. Ferring's pay to $46,500. Neither Ms. Hudon nor M. Zier
received a raise. M. Ferring's salary increase followed his threat to

| eave the District and take a higher paying position as maintenance
director with the |arger Wenatchee school district.

Ms. Hudon began a futile canpaign for a matching raise.

The School Information and Research Service Survey (SIRS) is an annua
statewi de sal ary survey published by the Washi ngton Associ ati on of School
Adm ni strators. The District denied all M. Hudon's salary request
because SIRS indicated that her salary was conpetitive with that of food
services supervisors in conparably sized districts. But SIRS al so showed
that the 1996 average rate for mmintenance supervisors was $41,122 in the
District's category, and $41,496 in the category including Wnatchee. Yet
the District paid M. Ferring $46, 500.

During this tinme, federally mandated nutrition prograns were increasing M.
Hudon's duties. She argued that the position of district child nutrition
di rector was not conparable to school food service manager or supervisor
listed in SIRS.

Over the next few years, the disparity between the salaries of Ms. Hudon
and M. Ferring increased. M. Zier's conpensation also gradually
increased relative to Ms. Hudon's. By 200601, M. Ferring was getting

$51, 480 per year, M. Zier $48,464, and Ms. Hudon $45,677.1 For 200102,
M. Ferring and M. Zier each received raises of 3.7 percent, to $53, 385
and $50, 257, respectively. M. Hudon's raise was 1.7 percent, to $46, 454.
The nmen al so had more paid nonworki ng days.

Ms. Hudon net with West Valley School District Board menbers Irene d essner
and M ke Saunders at various tinmes during 2002 and 2003 to conpare her
responsibilities and staff support with those of nutrition directors in

nei ghboring school districts and with those of maintenance and
transportation supervisors. M. Saunders told her if she was not satisfied
she should | ook for another job. In addition to SIRS, the District told
Ms. Hudon that she made | ess because of budgetary constraints; that M.
Ferring nmade nore because of an anticipated increase in enrollnment; and
that M. Ferring's raise was pronpted by his threat to | eave. Ms. Hudon
continued to press the issue. She tried unsuccessfully to neet with the
West Vall ey School District Board. Her supervisor, Gary Platt, warned M
Hudon not to get 'too pushy.' Clerk's Papers (CP) at 96. M. Platt |ater
communi cated his serious reservations about the relative worth of child
nutrition conpared to mai ntenance.

Ms. Hudon filed a claimagainst the District in Decenber 1999. She filed
her conplaint in April 2001, alleging violation of the equal pay act, RCW
49.12. 175.

Ms. Hudon received an unfavorable evaluation for 200601. M. Platt noted
that her oral and witten conmunication with the District staff,

adm ni stration, and school board needed inprovenent. She also received a
formal reprimand for insubordination. Because of these poor eval uations,
when the board adopted a nerit-based system of conpensation in 2001, Ms.
Hudon's 2001-02 raise was |l ess than half that received by M. Ferring and
M. Zier. M. Platt was replaced by Dr. Esperanza Lenpos, followed by Dave
Curry. Ms. Hudon received favorable eval uations from both.

The final anended conpl aint all eged unequal pay for equal work in violation
of Washington's equal pay act (RCW49.12.175); a claimof disparate inpact
under RCW 49.60.180(3) (discrimnation on the basis of sex an unfair | abor
practice); and retaliation in violation of RCW49.60.210(1) (retaliation



agai nst people who assert discrimnation clains prohibited).

The District noved for summary judgment. For the purposes of the notion
the District admtted Ms. Hudon's prima facie equal pay act case-that the
work of the three directors was equal and the pay was different. The
District raised the affirmative statutory defense that the pay disparity
was based on a factor other than sex: nanmely, the SIRS survey. The
District denied retaliation and asserted that Ms. Hudon's negative revi ews
and reprimands reflected her insubordinate behavior, comunication
difficulties, failure to attend required neetings, and her history of
communi cation difficulties.

The superior court concluded there were no disputed material facts and
sumarily dism ssed Ms. Hudon's clai ns.

DI SCUSSI ON

Ms. Hudon contends that questions of fact remnin as to whether the District
proved that the wage differential was based on a factor other than sex.
The District responds that it used SIRS to set Ms. Hudon's conpensation
competitively with those of neighboring districts. It does not claimto
have done this with respect to M. Ferring's conpensation. The District
focuses instead on SIRS as a 'factor other than sex' exception to the equa
pay act. By alleging the pay disparity was justified by SIRS, the District
contends it shifted the burden to Ms. Hudon to disprove this, as in a Title
VII2 claim See, e.g., Ellingson v. Spokane Mortgage Co., 19 Wh. App. 48,
54-55, 573 P.2d 389 (1978), applying Washington's counterpart to Title VII
She did not do this. And so, the District contends, the trial court
correctly dismssed her clainmse as a matter of |aw

The District also contends that 'market forces' constitute a factor other
than sex. 'Unequal wages that reflect market conditions of supply and
demand are not prohibited . . . .' Stanley v. Univ. of S. Calif., 13 F.3d
1313, 1322 (9th Cir. 1994). Again, the District contends that M. Hudon
failed to show that SIRS did not serve a legitinmate business purpose. The
District cites Wnkes v. Brown University for the proposition that giving
M. Ferring a raise when he threatened to | eave is not an equal pay act
violation. Wnkes v. Brown Univ., 747 F.2d 792 (1st Cir. 1984). W nkes

i nvol ved neeting a bona fide outside offer.

Finally, the District contends that Ed Zier, the Director of
Transportation, also was paid less than M. Ferring. This, the District
contends, defeats Ms. Hudon's argunent that the differential between
herself and M. Ferring constituted intentional discrimnation

St andard of Review

We ask the sane question here as the trial court. Wngert v. Yell ow
Freight Sys., Inc., 146 Wh.2d 841, 847, 50 P.3d 256 (2002). Sunmary
di sm ssal is appropriate only when there is no genuine issue of materia
fact and the noving party is entitled to judgnent as a matter of law. CR
56(c); Wngert, 146 Wh.2d at 847. W view the facts and reasonable
i nferences fromthose facts in the |light nmost favorable to the nonmoving
party--here, Ms. Hudon. 1d. Interpretation and application of the various
statutory and common | aw causes of action are questions of |aw which we
revi ew de novo. Id.

Equal Pay Act

Washi ngt on' s equal pay act, RCW49.12.175, is virtually identical to
its federal counterpart, 29 U S.C. sec. 206(d). Decisions interpreting the
federal act may then be helpful. diver v. Pac. NW Bell Tel. Co., 106
Wh. 2d 675, 678, 724 P.2d 1003 (1986); Adans v. Univ. of Wash., 106 Wh.2
312, 317, 722 P.2d 74 (1986). The act is broadly renmedial. And we
construe it to fulfill the underlying purpose of the |egislature, which was
to sweep away outnmoded inequities and assure wonen equal pay for equal
wor k. Corning dass Wrks v. Brennan, 417 U.S. 188, 208, 94 S. Ct. 2223,
41 L. Ed. 2d 1 (1974).

A plaintiff states a prima facie case under the equal pay act by
proving that men and wonen received different pay for equal work. Adans,
106 Wh. 2d at 318. Here, the District concedes for the purpose of these
proceedi ngs that Ms. Hudon nade out a prima facie case.

Once the prina facie case is established, the burden shifts to the
enpl oyer to prove that the wage differential is justified under a statutory
exception. 1d. at 319 (citing Corning dass, 417 U.S. at 19697). In
Washi ngton, the sole defense is that the wage disparity is 'based in goo



faith on a factor or factors other than sex.' RCW49.12.175; Henm ngs V.
Tidyman's Inc., 285 F.3d 1174 (9th Cir. 2002), cert. denied, 537 U S. 1110
(2003). This is an affirmative defense which the enployer nmust plead and
prove. Kouba v. Allstate Ins. Co., 691 F.2d 873, 875 (9th Cir. 1982). And
whet her the enployer relied on a factor other than sex is usually a
question of fact. Hein v. O. Coll. of Educ., 718 F.2d 910, 913 (9th Cir
1983); Equal Enpl oynment Opportunity Commin v. Maricopa County Cnty. Coll.
Dist., 736 F.2d 510, 51314 (9th Cir. 1984).

The record supports Ms. Hudon's contention that the District did not
rely on SIRS to set M. Ferring's salary. Board nenber Irene d essner
testified in deposition:

Q Well, you didn't consider the SIRS report with Dave Ferring when he
came in and wanted the raise did you?
A.  Oh, heck no. That was a panic thing.

CP at 207. And the District conceded as nuch at the hearing on its notion
to dismiss. Report of Proceedings (RP) at 5.

Mor eover, we cannot discern fromthe record precisely how SIRS was used to
set salaries in this District. The sole SIRS excerpt in the record is for
mai nt enance supervisors. CP at 198, 200. For schools in the District's
enrol | ment-size category (2,000 4,999), salaries range from $30,987 in
Prosser to $61,328 in Spokane's West Valley, with a nean of $41,122. The
range for the Wenatchee district's size category (5,0009,999) was $32,595
to $53,689 with a nmean of $45,220. Wenatchee itself paid $41, 496. M.
Ferring's 1996 raise put himat $46,500. CP at 93. This was higher than
the nean of the districts with twice the enroll ment.

Board Menmber G essner testified that the District would not have matched
its salaries to those of Wenatchee, because bigger districts pay nore. But
the excerpt of SIRS in our record does not bear this out. The highest paid
mai nt enance supervisor in the District's category nade 14 percent nore than
t he hi ghest pai d mai ntenance supervisor in the larger district group, and
48 percent nore than Wenatchee's.

The record does not include the SIRS pay range and nean for child nutrition
supervi sors. We cannot determne, therefore, whether SIRS justifies M.

Hudon's sal ary any better than it does M. Ferring's. |If anything, it
appears that the SIRS salary range was even greater for nutrition
supervisors. See RP at 7: '{Ms. Hudon} nmkes the statement there is |ess
of a variance within their pay scales. That may be true.' 'Their' seens

to refer to mai ntenance and transportation as conpared with nutrition.

Whet her and how SIRS was used to deternine the conmpensation of Ms. Hudo

and M. Ferring is, then, a disputed material fact upon which the District
wi |l have the burden of proof at trial. Adanms, 106 Wh.2d at 319.

Ms. Hudon next contends that SIRS is only superficially a factor other than
sex. Her argument is that SIRS sinply lists job titles and pay rates by
district. And by doing so, it enbodies and perpetuates historic

di scrim nation against traditionally fenal edomi nated job classifications-
here child nutritionist.

Mar ket forces may justify pay disparity, as the District contends. But
there must be some legitimte busi ness reason other than sex. |In Kouba v.
Al l state, newWy hired sal es enpl oyees received a safety net base rate base
in part on their prior salary, resulting in generally | ower wages for
wonen. 691 F.2d at 874 75. The court ruled this was not prohibited as a
matter of |aw and remanded for fact finding on whether some legitimte

busi ness reason supported the practice. |Id. at 87778. For exanple, the
notivational effect of the m ninum wage as an alternative to a comm ssion
schenme could be lost if it were substantially higher than the prior salary.
Id. at 877-78. But the market forces argunent does not neet the enployer's
burden of proof that the factor was 'other than sex,' absent sone business
reason for using the factor. 1d. at 876

In Adams v. University of Washington, conputer technol ogy rendered obsol ete
the hot-metal type setting skills of journeyman printers and put their

enpl oyers at a commercial di sadvantage. The university print shop retained
its journeyman printers at journeyman wages, but created a new cl ass of
Sconput er typists' who were paid considerably less. Mles and females in
each group were paid the same. Adans, 106 Wh.2d at 31415. Both groups

did the sanme work. Virtually all type setting is now conputerized. And



one of the newhires sued. The court ruled that the university's notive of
protecting the journeymen from serious pay cuts while avoidi ng probl ens
with the union constituted a legitimte busi ness reason for the dua
classification. |1d. at 315. Again, standing alone, the classification was
illegal.

American Federation of State, County, & Minicipal Enployees (AFSCME) v
State of Washington, cited by the District, is distinguishable. Am Fed' n
of State, County, & Muin. Enployees, AFL-CI O (AFSCME) v. State of Wash., 770
F.2d 1401 (9th Cir. 1985). First, it is a Title VIl case, not equal pay
act. Second, the issue was equal work. The court held that 'conparable
worth'--work that is dissimlar in responsibilities and skills but

consi dered equally valuable to society-is not the sane as 'equal work.

Id. at 1403-04. Moreover, the conpensation system under review in that
case was based on 'surveys, agency hearings, admnistrative
reconmendat i ons, budget proposals, executive actions, and |egislative
enactments.' 1d. at 1406. Here, the District relies entirely on SIRS

And SIRS is sinply a conpilation of going rates.

Stanley v. University of Southern California is also distinguishable.
There, the issue was whether the jobs of nale and femal e athletic coaches
were equal. Stanley, 13 F.3d at 1321. The court held that enployers 'my
reward professional experience and education wi thout violating the {Equal
Pay Act}.' Id. at 1322. Here, the District does not claimto reward M.
Ferring' s greater professional experience and education. And on this
record there is no basis to do so.

The enpl oyer nust, then, not only articulate a business purpose served
by the factor, but nust also show that it reasonably relied on the factor
to achieve this purpose. Kouba, 691 F.2d at 876. SIRS is such a factor.
The District has not articulated a rational policy served by using the SIRS
statistics. The District here selectively withheld raises from people who
had been on the job and receiving equal pay for 10 years. Any legitimte
busi ness purpose for this would be for the jury to decide. Hein, 718 F.2d
at 913; Maricopa County, 736 F.2d at 513 14.

A factor selectively applied, as SIRS, would be discrimnatory. The nmarke
forces question here is also conplicated because the factor relied on can
easily be used to capitalize on historically |low salaries for wonen. And a
di scrim natory factor may be facially neutral. Here, the trial court

concl uded that Ms. Hudon's claimof pay discrimnation based on sex failed
as a matter of |aw because a male child nutritionist mght receive the sane
salary.3 This contravenes the equal pay act. Kouba, 691 F.2d at 876

The pay disparity cannot be justified by the District's additiona

expl anati ons that Ms. Hudon did not get a raise because of budgetary
constraints and that M. Ferring did get one because of an anticipated rise
in enrollment. But budget restrictions and higher enroll ment woul d affect
the two positions equally and therefore not be a defense.

Nor do we find the explanation that M. Ferring received a raise
because he threatened to | eave conpelling, at |east on these facts. No
Washi ngt on case has ruled on this defense. But the defense was rejected
W nkes v. Brown University.4 In Wnkes, ¢
university raised the salary of a female associate art history professor
above that of a nale associate professor in the sane departnment in order to
mat ch a bona fide outside offer. The court rejected the market forces
def ense, because the university presented no evidence of the market for art
hi story professors, did little research, and undertook no negoti ations
before neeting the outside offer. Wnkes v. Brown Univ., 32 Fair Enpl.
Prac. Cas. (BNA) 1041, 104647 (D.R 1. 1983), rev'd on other grounds, 747
F.2d 792 (1st Cir. 1984). The District took the same approach to M.
Ferring's salary request here.

Al so, in Brock v. Georgia Southwestern Coll ege, male professors were
paid nore than femal e professors for equal work. Brock v. Ga. SSW Coll .,
765 F.2d 1026 (11th Cir. 1985). The court rejected for insufficient
evi dence the enployer's defense that higher wages for the male professors
were dictated by their higher market value. Underpayi ng wonen sinply
because the market will bear it, the court held, is not allowed. |Id. at
1037; Horner v. Mary Inst., 613 F.2d 706, 714 (8th Cir. 1980). This is
precisely the sort of disparity that Congress passed the equal pay act to
correct. Futran v. Ring Radio Co., 501 F. Supp. 734, 739 (N.D. Ga. 1980).



Here, the District produced no evidence of any bona fide outside offer to
M. Ferring. It did not counter Ms. Hudon's showi ng that, not only was
there no offer, but M. Ferring never even applied for a job in Wnatchee.
The District did no research. And of course it did not consult its copy of
the SIRS report. The decision to raise M. Ferring's salary was a 'panic
thing." CP at 207.

Whether it acted in good faith in persisting with SIRS after M. Hudon
brought its shortcomngs to the District's attention goes to the issue of
intent. The District is correct that good faith is not material at this
stage, because the plaintiff need not prove intentional sex discrinination.
The defendant must show job-related factors or sone |egitimte business

reason for the disparity. |If it proves neither, the fact that the

def endant erroneously believed otherwise is immterial. Good faith is not
at issue on sunmary judgnment. RCW49.12.175

Title VI

Ms. Hudon amended her conplaint to include a Title VIl disparate
i mpact discrimnation claim This claimpresunes that the District did, in
fact, rely on SIRS in deciding to give its supervisors different pay for
t he same worKk.
It is unlawful for an enployer to classify enployees in a way that
adversely affects any enpl oyee because of that individual's sex. Giggs v.
Duke Power Co., 401 U. S. 424, 91 S. Ct. 849, 28 L. Ed. 2d 158 (1971). As
with an equal pay act claim disparate inpact does not require the
plaintiff to prove discrinmnatory intent. It can follow a facially neutra
practice that adversely affects one group nore than another. Int'l Bhd. of
Teansters v. United States, 431 U. S. 324, 335 n.15, 97 S. Ct. 1843, 52 L.
Ed. 2d 396 (1977); diver v. Pac. NW Bell Tel. Co., 106 Wh.2d 675, 679
724 P.2d 1003 (1986).
A facially neutral practice in this context is one that is based o
obj ective, nondiscretionary criteria. Odiver, 106 W.2d at 680. The
practice conpl ai ned of should also be narrowWy defined. AFSCME, 770 F.2d
at 1406 (disparate inpact nodel is ill-suited to w de-ranging challenges to
general conpensation policies which lend thensel ves better to disparate
treat nent anal ysis).
No one here tried to show that SIRS was based on objective,
nondi scretionary criteria. And, nore inportantly, M. Hudon conpl ai ns
about the District's general conpensation policies. A disparate inpact
anal ysis is then not appropriate.
Retaliation

"It is an unfair practice for any enployer . . . to . . . discrimnate
agai nst any person because he or she has opposed any practices forbidden by
this chapter.' RCW49.60.210(1). Ms. Hudon contends she was unfairly

di sciplined for continuing to agitate for fair treatnent.

Agai n, we review sunmary dism ssal of a retaliation claimde novo. ElIi

v. City of Seattle, 142 Wh.2d 450, 458, 13 P.3d 1065 (2000); Renz v.
Spokane Eye Clinic, 114 Wh. App. 611, 617, 60 P.3d 106 (2002). Summary
judgnent is appropriate only when there is no genuine issue of materia

fact and the noving party is entitled to judgnent as a matter of |aw,
viewi ng all evidence and inferences reasonably to be drawmn fromit in the

I ight npst favorable to the nonnoving party. Renz, 114 Wh. App. at 617.
The cl ai m shoul d not be di smissed unl ess reasonabl e persons could reach but
one conclusion fromthe evidence. 1d.

To nake out a prima facie case of retaliation, the plaintiff nmust prove (1)
a statutorily protected activity, (2) an adverse enpl oyment action, and (3)
a causal link between the activity and the adverse action. MDonnel
Dougl as Corp. v. Green, 411 U.S. 792, 80205, 93 S. C. 1817, 36 L. Ed. 2d
668 (1973) (applying Title VIl to race discrimnation); Pedreyra v. Cornel
Prescription Pharmacies, Inc., 465 F. Supp. 936, 94748 (D. Colo. 1979)
(appl yi ng McDonnell Douglas to retaliation clainms under the equal pay act).
Renz sets out the order of proof. First, the enployee's prima facie case
establ i shes a rebuttable presunption of discrimnation. The evidentiary
burden then shifts to the enployer to produce adnissible evidence of a

pl ausi bl e nonretaliatory reason for the adverse action. Renz, 114 Wh. App.
at 618 (citing Gimwod v. Univ. of Puget Sound, Inc., 110 Wh.2d 355, 363
64, 753 P.2d 517 (1988)). This is a burden of production, not a burden of
persuasion. Renz, 114 Wh. App. at 618; Tex. Dep't of Cnty. Affairs v.



Burdi ne, 450 U.S. 248, 254, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981).
Production of a plausible reason shifts the burden back to the plaintiff to
persuade the fact finder the reason is pretextual. Sunmary judgment shoul d
not be granted where there are conflicting reasons or contrary evidence
sufficient to create conpeting inferences. Renz, 114 Wh. App. at 624.

Ms. Hudon nmade a prima facie case. She engaged in a statutorily
protected activity--asserting her right to equal pay. She subsequently
received a poor evaluation which she claims contributed to the perpetuation

of the pay disparity. At issue is the causal link. And this is a question
of fact. Hubbard v. Spokane County, 146 Wh.2d 699, 718, 50 P.3d 602
(2002).

Ms. Hudon's refusal to back down from her demands kept her at odds
with M. Platt. See, e.g., CP at 5556. M. Hudon al so produced evi dence
that, after M. Platt was replaced as her supervisor, her new supervVisor
rejected M. Platt's proposed evaluation, finding it unjustified. CP at
99. This was sufficient to defeat sunmary judgnent.

Di sputed material facts preclude summary judgment on both the equa
pay act claimand the retaliation claim The judgnent of the superior
court is reversed.

Sweeney, A . C.J.

WE CONCUR
Kurtz, J.
Br own, J.

1 For neaningful conparison, all pay amounts are presented as annua
salaries. Gven that the 1996 annual rate of $37,856 was $18.20 per hour
we converted hourly rates to annual salaries by nultiplying by 2080 (37, 856
di vi ded by 18. 20).
2 42 U . S.C. sec. 2000(e).
3 See Court's Oral Ruling, RP at 48.
4 Wnkes v. Brown Univ., 32 Fair Enpl. Prac. Cas. (BNA) 1041 (D.R 1. 1983),
rev'd on other grounds, 747 F.2d 792 (1st Cir. 1984).
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