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IN THE COURT OF APPEALS OF THE STATE OF WASHI NGTON

DANI EL GASPAR, ) No. 24225-1-111
)
Appel | ant, )
)
V. ) Division Three
)
PESHASTI N HI - UP GRO/AERS, a )
Washi ngt on Cor por ati on, )
) PUBLI SHED OPI NI ON
Respondent . )
SCHULTHEI S, J. -- Daniel Gaspar filed a conplaint against his forner

enpl oyer, Peshastin H -Up Gowers, for wongful termnation in violation of



public policy. He contends he was termnated for assisting a police

i nvestigation at his work place. The trial court dismnissed his conplaint and
he appeal s, contending the trial court failed to recogni ze that he was
termnated in violation of a clearly nmandated public policy. Because we find
that M. Gaspar established a valid claimthat he was discharged in violation
of a clear public policy for assisting a police investigation, we reverse and
remand.

Fact s

For the purposes of this appeal, the followi ng facts alleged in M.
Gaspar's conpl aint are not disputed.

M. CGaspar was the general nmanager at Peshastin Hi-Up Gowers (PHU), a
Washi ngt on cooperative. On Novenber 12, 2003, a detective fromthe Chel an
County sheriff's departnent contacted M. Gaspar regarding PHU enpl oyee Jean
Dennis. M. Dennis had unlawfully bought postage stanps for discounted
prices froma defective machine at the Leavenworth Post O fice. When
confronted by M. Gaspar two days later, she adm tted purchasing the stanps
at the mal functioning machine. Eventually she paid back the post office by
altering a pretyped check. M. Gaspar notifi ed the PHU board of directors in
Decenber 2003 and di scussed termination of Ms. Dennis with individual board
menbers later that nonth. He also consulted an attorney for advice on how to
pr oceed.

Bet ween Novenber 12, 2003 and January 12, 2004, M. Gas par net with the
detective and a prosecutor six times regarding the illegally -obtained stanps
and the altered check. 1In |ate Decenber 2003, the board voted to place M.
Dennis on adnministrative | eave. Then, on January 14, 2004, w thout prior
notice, the board voted to termnate M. Gaspar's enpl oynent.

In Cctober 2004, M. Gaspar filed a conplaint against PHU all egi ng
wrongful termnation in violation of public policy. He alleged he was
termnated for reporting illegal acts to the board. By anended conplaint, he
|ater additionally alleged he was term nated for his contacts with | aw
enforcenment. PHU noved to dismss pursuant to CR 12(b)(6) (failure to state
a clai mupon which relief can be granted) or CR 12(c) (judgnent on the
pl eadings). On April 8, 2005, the trial court issued an order of dism ssal
M. CGaspar pronptly noved for reconsideration. In its letter nenorandum
deci sion denying the motion for reconsideration, the trial court reiterated
that M. Gaspar had failed to establish a clearly mandated public policy for
hel ping | aw enforcenment. As a result, he failed to support a clai mof
wongful termnation in violation of such a public policy. M. Gaspar tinely
appeal ed.

Wongful D scharge in Violation of Public Policy

Under the common |law, at-will enployees are generally term nable at
will. Sedlacek v. Hllis, 145 Wh. 2d 379, 385, 36 P.3d 1014 (2001); Gardner
v. Looms Arnored, Inc., 128 Wh.2d 931, 935, 913 P.2d 377 (1996). However,
Washi ngt on courts recogni ze an exception to this general rule when an
enpl oyee is discharged in violation of public policy. Hubbard v. Spokane
County, 146 Wh.2d 699, 707, 50 P.3d 602 (2002); Sedlacek, 145 Wh.2d at 385.
To establish a tort claimfor wongful discharge in violation of public
policy, the plaintiff must prove (1) the existence of a clearly nandated
public policy (the clarity elenent); (2) that discouraging the plaintiff's
conduct woul d jeopardi ze that public policy (the jeopardy elenent); and (3)
that the plaintiff's public policy-Ilinked conduct was the reason for the
di smissal (the causation elenment). Hubbard, 146 Wh.2d at 707. Once those
el ements are nmet, the burden shifts to the enployer to prove an overriding
justification for the dismissal. 1d. (quoting Gardner, 128 Wh.2d at 941).




Because we are reviewing the trial court's dismssal of M. Gaspar's suit
pursuant to CR 12(b)(6) or CR 12(c), our reviewis de novo. Burton v.
Lehman, 153 Wh. 2d 416, 422, 103 P.3d 1230 (2005); Suleimn v. Lasher, 48 W.
App. 373, 376, 739 P.2d 712 (1987) (a motion to dismiss for failure to state
a claim(CR 12(b)(6)) and a notion for judgnment on the pleadings (CR 12(c))
rai se identical issues). Dismissal under CR 12 is appropriate only if it is
beyond doubt that the plaintiff can prove no facts that would justify
recovery. Burton, 153 Wh.2d at 422; Sul ei man, 48 Wh. App. at 376. In naking
this determ nation, the court nust presune that the plaintiff's allegations
are true and may consi der hypothetical facts that are not included in the
record. Burton, 153 Wh.2d at 422. A CR 12 notion should be granted
sparingly so that a plaintiff is not inproperly denied adjudication on the
merits. Fondren v. Klickitat County, 79 Wh. App. 850, 854, 905 P.2d 928

(1995). ‘'"Usually, dismssal is granted . . . "only in the unusual case in
whi ch plaintiff includes allegations that show on the face of the conpl aint
that there is sone insuperable bar to relief."" 1d. (quoting 5A Charles A

Wight & Arthur R MIler, Federal Practice and Procedure sec. 1357, at 344
(2d ed. 1990)).

M. CGaspar asserts Washington has a clearly mandated public policy to
encourage citizen cooperation with a police investigation. He contends the
trial court erred in concluding that no clear nmandate of public policy
exi sted that made his discharge unlawful. The trial court assuned the truth
of M. Gaspar's allegation that he was fired because he assisted a sheriff's
detective and a prosecutor in their crimnal investigation of stolen postage
stanps and an altered check. Accordingly, the only issue before this court
is whether M. Gaspar established the clarity element of his claimfor
wongful termnation in violation of public policy: the existence of a
clearly mandated public policy for assisting a police investigation. This is
an issue of law. Hubbard, 146 Wh. 2d at 708.

Washi ngton courts have recogni zed four general situations that give rise

to the public policy exception for termnation at will: discharge '(1) for
refusing to commt an illegal act; (2) for performng a public duty or
obligation; (3) for exercising a legal right or privilege;, and (4) in
retaliation for reporting enployer msconduct.' 1d. at 707-08 (citing

Dicomes v. State, 113 Wh.2d 612, 618, 782 P.2d 1002 (1989)). M. Gaspar
contends he was discharged for performing a public duty to cooperate with |aw
enforcement during a crimnal investigation. |In determ ning whether he
carried his burden of establishing a public duty, we are required to find,

not create, public policy. Maguel v. Quess, 112 Wh. App. 536, 557, 51 P.3d
89 (2002). '{F}indings of public policy nust be clearly grounded in

| egislation or prior jurisprudence in order to protect enployers from
frivolous lawsuits and to assure bal ance between the interests of the

enpl oyer and the interests of the enpl oyee.' Sedl acek, 145 Wi.2d at 385
(citing Thonpson v. St. Regis Paper Co., 102 Wh.2d 219, 232-33, 685 P.2d 1081
(1984)).

M. CGaspar cites four statutes he asserts establish a clear public
policy to cooperate with | aw enforcenent crimnal investigations: RCW
7.69.010 (which states that witnesses and victins of crines have a civic and
nmoral duty to cooperate fully with | aw enforcenment and prosecutors); RCW
9.01. 055 (which gives citizens who aid police the sane civil and crim nal
imunity as the police); RCWO9A. 76.020 (which nakes it a crinme to willfully
obstruct a police officer fromdischarging his or her duties); and RCW
9A. 76. 030 (which nakes it a crime to unreasonably refuse to conply wth an
officer's request to sunmon aid for the officer). The same statutes were
offered in Gardner, 128 Wh.2d at 938-39, as proof that there is a clear
public policy encouraging citizens to assist |aw enforcenent in the
appr ehensi on and prosecution of crimnals.




In Gardner, an armored truck guard was termnated for violat ing a
conpany rule forbidding drivers fromleaving the truck unattended. 128 Wh.2d
at 934-35. While sitting in his arnored truck one day, the guard saw a nan
with a knife chase a woman out of a bank. Wen the woman cried out for his
hel p, the guard exited and | ocked the truck, chased the arnmed nman, and
eventual ly tackled and disarmed him Id. at 934. He was later fired for
| eaving his truck unattended. He sued the arnored truck conpany in federa
court, claimng in part wongful discharge in violation of public policy. On
certification fromthe federal court, the Washington Supreme Court addressed
whether it violated public policy to discharge an at -will enployee for
violating a conpany rule by going to the assistance of an endangered citizen.
Id. at 935. The guard argued in part that RCW 7.69.010, RCW 9. 01. 055, RCW
9A. 76. 020, and RCW9A. 76. 030 established a clear public policy for citizen
cooperation in the apprehension of crimnals. Gardner, 128 Wh.2d at 938-39.
Gardner noted, however, that these statutes supported a nore limted policy
of encouraging citizens to cooperate with | aw enforcenment when requested or
clearly required by law. 1d. at 942-43. Because the guard had not gone to
the aid of an officer, but had instead taken the proactive step of tackling
the armed man on his own prerogative, Gardner held that the statutes did not
apply. 1d.

Here, however, M. Gaspar was approached by | aw enforcenment for help
with the investigation of a fell ow enployee's all eged theft of postage
stanps. RCW7.69.010 specifically recognizes 'the civic and noral duty of
victinms, survivors of victins, and witnesses of crinmes to fully and
voluntarily cooperate with | aw enforcenent and prosecutorial agencies,' while
RCW 9A. 76. 020 nmakes it a crime to obstruct a police investigation. Al though
these statutes and the other two cited by M. Gaspar do not specifically
state that each citizen has a civic and noral duty to cooperate with a police
crimnal investigation, they represent a 'limted, albeit clear, public
policy' encouraging citizens 'to cooperate with [ aw enforcenment when
requested.' Gardner, 128 Wh.2d at 942

Further, recognition of a public policy to assist |law enforcenment is
fundamental. As stated by the Illinois Supreme Court in Pal mateer v.
Internati onal Harvester Co., 85 Ill. 2d 124, 132, 421 N.E 2d 876, 52 1I1.

Dec. 13 (1981):

There is no public policy nmore basic, nothing nore inplicit in the
concept of ordered liberty, than the enforcement of a State's crimna
code. There is no public policy nore inportant or nore fundamental
than the one favoring the effective protection of the Iives and
property of citizens.

No specific constitutional or statutory provision requires a
citizen to take an active part in the ferreting out and prosecution of
crime, but public policy nevertheless favors citizen crime-fighters.
"Public policy favors the exposure of crime, and the cooperation of
citizens possessing know edge thereof is essential to effective
i npl enentation of that policy.

. . ." {Joiner v. Benton Cnty. Bank, 82 IIll. 2d 40, 44, 411 N.E. 2d
229, 44 111. Dec. 260 (1980).}

(Ctations omtted.) In review of a claimof wongful discharge in violation
of public policy, the Massachusetts Suprene Judicial Court concluded that
public policy may be found 'in certain circunstances for enployees term nated
for performng inportant public deeds, even though the |aw does not

absol utely require the perfornmance of such a deed.' Fl esner v. Techni cal
Commt' ns Corp., 410 Mass. 805, 810-11, 575 N. E. 2d 1107 (1991). The court




conti nued, 'Cooperating with an ongoi ng governnmental investigation is an
i mportant public deed which fits this category.' 1d. at 811.

In light of the clear public policy expressed by Gardner, 128 Wh. 2d at
942-43, and especially in RCW7.69.010, we find that M. Gaspar satisfied his
burden of proving the clarity elenent of his claimfor wongful discharge in
violation of public policy. Accordingly, the trial court erred in dismssing
his suit for failure to state a claim

Reversed and renmanded for trial.

Schul t hei s, J.
WE CONCUR:

Sweeney, A C. J. Thonpson, J. Pro Tem



