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SANDERS, J. (dissenting) -- | agree with the mapjority insofar as it holds
the trial court erred by instructing the jury "to calculate future earnings
“fromtoday until the tine Ms. Blaney may reasonably be expected to
retire.'" Majority at 7 (quoting Clerk's Papers at 240).1 But this

i nstruction was anyt hi ng but harm ess.

Under a | abel of de novo review the majority follows directly in the Court
of Appeals' footsteps to hold the aforenentioned instruction was harnl ess
as a matter of law, basing its conclusion on the |lack of any nonspecul ative
rebuttal evidence proffered by petitioner International Association of
Machi ni st and Aerospace Workers, District No. 160 (District). Majority at
8-9.

In Mackay v. Acorn Custom Cabinetry, Inc., 127 Wh.2d 302, 898 P.2d 284
(1995), another Washington Law Agai nst Discrimination case, this court
found instructional error. I1d. at 31012. Applying the correct test for
harm ess error analysis, we remanded the matter for a new trial and said:
“"When the record discloses an error in an instruction given on behal f of
the party in whose favor the verdict was returned, the error is presuned to
have been prejudicial, and to furnish ground for reversal, unless it
affirmatively appears that it was

harm ess.

“A harm ess error is an error which is trivial, or formal, or nerely
academ c, and was not prejudicial to the substantial rights of the party
assigning it, and in no way affected the final outcome of the case."

Id. at 311 (quoting State v. Wanrow, 88 Wh.2d 221, 237, 559 P.2d 548
(1977)).

That the majority characterizes the evidence as "specul ative" suggests no
rational jury could have disagreed with Bl aney's proffered evidence that
she woul d have worked until 65 as Blaney testified or 63 as Dr. Lowell
Bassett testified. But of course since she had the burden of proof the
jury had no duty to credit any of her evidence, even if uncontradicted.
Near hof f v. Rucker, 156 Wash. 621, 626, 287 P. 658 (1930). A jury's
"verdict will not be set aside unless the court can say, as a matter of
law, that there is neither evidence nor reasonable inference fromthe

evi dence to support the verdict." Arnold v. Sanstol, 43 Wh.2d 94, 98, 260
P.2d 327 (1953). Had the jury been properly instructed, it very well could
have reached the conclusion Blaney did not nmeet her burden to prove the
duration of her enploynent by a preponderance of the evidence. It could
have found instead she woul d not have worked until her 63rd or 65th

bi rt hday based on the District's evidence that Bl aney m ght have been
ternmi nated before such tine.
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But the instruction above diverted the jury's attention away from any

evi dence whi ch suggested Linda Bl aney mi ght have been terminated prior to
her retirenent. Based on that instruction the jury had no reason to
exam ne or weigh the District's crossexam nation of Dr. Bassett's
testinony or the evidence which suggested Bl aney's enpl oynment m ght not

have run its full course. It was tantamount to a directed verdict on the
i ssue of how | ong Bl aney would work, which should be-- as the majority
correctly notes -- an inherently factual question within the sole province

of the jury. See mpjority at 67. Depriving the jury of its duty to
resolve such a fact is by definition harnful

Mor eover, despite the mpjority's characterization, the evidence proffered
by Bl aney was specul ative and had to be by its nature. Contra majority at
8. When asked how | ong she planned to work at Kenworth Trucki ng Conpany

(her place of enmploynment), she testified, "I plan on working till |'m 65
because | need the, uhm health insurance. | have diabetes and, uh, not
going to be able to buy health insurance, so | - | would inmagine that |'m
going to be working until I'm#65." 3 Verbatim Report of Proceedings (VRP)

at 398 (enmphasis added). She further testified that there had been
cyclical cutbacks at Kenworth, but that it was "not very likely" she would
| ose her job due to those cutbacks. Id.

This testinmony suggests the possibility Blaney night have |ost her job
prior to her 65th birthday, or that her diabetes nmight have prevented her
fromcontinuing her enploynent as a trucker. While it may not have been
likely Blaney woul d have been laid off, it was by no means certain.
Furthernmore Dr. Bassett testified as an expert econoni st who opi ned Bl aney
woul d work an additional 12.81 years. 6 VRP at 965. He testified:

So, uhm | next calculated a sort of average retirenent age, and she was
just, uh - Ms. Blaney was just age 50. So if you |look statistically at how
| ong people work, uh, 62.8 would be an average figure, taking account of
the fact that there's always sonme probability that people will die.
There's, uh, a probability that people will be injured. And people
typically retire between ages 62 and- and 67. So 62.8 is a- a figure
that woul d take account of all those statistics.

Id. (enmphasis added). Expert witnesses are called to the stand for the
express purpose of rendering opinions. See generally 5B Karl B. Tegl and,
Washi ngt on Practice: Evidence Law and Practice sec. 702.1, at 3-31 (4th
ed. 1999). Unlike the layperson, the expert witness may testify to matters
to which he or she has no firsthand know edge. 1d. Although all expert
opi ni ons must be grounded in adequate foundation, Walker v. State, 121

Wh. 2d 214, 218, 848 P.2d 721 (1993), such opinions are not binding on th
jury. Moyer v. Cark, 75 Wh.2d 800, 806, 454 P.2d 374 (1969). bDr
Bassett's testinmony was an educated guess at the anpunt of earnings Bl aney
woul d expect to receive. He assunmed Bl aney would work for an "average"
nunber of years. 6 VRP at 965. By its very nature Dr. Bassett's testinony
was, at least to a certain degree, speculative, but more fundanentally it
was based on an erroneous instruction that the retirenent date was
necessarily deterninative

The jury m ght have reached the sane conclusion had a proper instruction
been given. But it is not the province of this court to assume it would
have done so unless the instruction was "“trivial, or formal, or nerely

academ c.'" Mackay, 127 Wh.2d at 311 (quoting State v. Wanrow, 88 Wh.2d at
237). | would reverse the Court of Appeals and remand for a new trial on
damages. Because the mpjority holds otherw se, | dissent.

11 do not take issue with the majority's resolution of the tax offset
i ssue. See nmpjority at 9 15.
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